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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. For reasons of 
policy, the identities of the parties are not reported in decisions issued 
under one statute which expressly authorizes, but does not require the 
publication of the facts and circumstances of a violation, unless the 
Secretary in his decision has specifically ordered or directed such 
publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1940 ed. 601 et seg.), the Packers 
and Stockyards Act, 1921 (7 U.S.C. 1940 ed. 181 et seg.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 
499a et seq.). 

The decisions published are numbered serially, in the order in which 
they appear herein, as “Agriculture Decisions”. They may be cited 
by giving the volume and page, for illustration, thus: 1 A.D. 472. 
It is unnecessary to cite the docket or decision number. 

Prior to 1942 the Secretary’s decisions were identified by docket and 
decision numbers, for example, D-578; S. 1150. Such citation of 
a case in these volumes generally indicates that the decision is not 
published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of the decisions reported and the court cases 
published herein will be found at end of each monthly issue, and the 
cumulative yearly Index-Digest, lists of decisions reported, statutes, 
orders, etc., construed, and statistical and other tables will be found at 
the end of No. 12 (December) issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January of 1942 and 
annual bound volumes of the decisions will be available through 
the Superintendent of Documents, U. S. Government Printing Office, 
Washington 25, D. C. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 
AGRICULTURE DECISIONS 
(A. D. 1568) 


In re Joun J. Herc. AMA Doc. No. 75-45. Decided August 12, 
1947. 





Dismissal of Petition for Adjustment of Account with Market 
Administrator for Order No. 75 


Since petitioner’s letter withdrawing his petition for adjustment of his account 


with the market administrator for Order No. 75, states that the adjust- 
ment in question has been allowed by the market administrator, the 
petitioner’s request for withdrawal of his petition is granted. 

Walter & Haverfield of Cleveland, Ohio, for petitioner. Mr, Earl B. Craig 
for Dairy Branch, Production and Marketing Administration. 


Decision by Thomas J. Flavin, Judicial Officer. 
ORDER OF DISMISSAL 


By a letter dated March 27, 1947, petitioner in this proceeding 
under Section 8c (15) (A) of the Agricultural Adjustment Act 
(1933), as amended and as reenacted and amended by the Agricul- 
tural Marketing Agreement Act of 1937 (7 U. S. C. 1940 ed. 601 
et seq.), withdrew its petition filed March 13, 1947. The petition 
sought adjustment of $84.10 in petitioner’s account with the market 
administrator for Order No. 75, regulating the handling of milk in 
the Cleveland, Ohio, marketing area. The adjustment was sought 
because of a claimed error in petitioner’s report to the market ad- 
ministrator for the month of September 1946. Petitioner’s letter 
withdrawing the petition states that the adjustment prayed for has 
been allowed by the market administrator. ‘The matter was referred 
to this office on August 11, 1947. 

Petitioner’s request for withdrawal is granted and it is so ordered. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 








(A. D. 1569) 


In re Orrvitte Mitk Conpensine Company. AMA Doc. No. 75-43. 
Decided August 13, 1947. 


Denial of Application for Postponement of Effective Date of Order No. 75 


For reasons given in the decision of October 16, 1946, petitioner’s application to 
postpone the effective date of Order No. 75 is also denied here. 


Mr. Karl P. Spencer of St. Louis, Missouri, for petitioner. Mr. Julius C. Krause 
for Dairy Branch, Production and Marketing Administration. 


Decision by Thomas J. Flavin, Judicial Officer. 


DENIAL OF APPLICATION TO POSTPONE EFFECTIVE DATE 
OF ORDER NO. 75 


On November 12, 1946, petitioner, proceeding under Section 8c 
(15) (A) of the Agricultural Adjustment Act (1933), as amended and 
as reenacted and amended by the Agricultural Marketing Agreement 
Act of 1937 (7 U.S. C. 1940 ed. 601 et seq.), filed a petition claiming 
that Order No. 75 issued under the act and applicable to the handling 
of milk in the Cleveland, Ohio, marketing area is invalid for a number 
of reasons. The petition contained a prayer to suspend, stay and 
postpone the effective date of Order No. 75 pending conclusion of the 
proceedings. On December 17, 1946, petitioner by letter specifically 
requested a ruling on this prayer of the petition. On January 6, 1947, 
respondent filed an answer to the petition and an answer to petitioner’s 
application for postponement or suspension of the effective date of 
the order. The matter was referred to this office on August 11, 1947. 

A similar application in connection with Order No. 75 on behalf of 
a group of other handlers subject to the order was denied on October 
16, 1946 (5 A. D. 817). For the reasons given in that decision, peti- 
tioner’s application is also denied here. 


(A. D. 1570) 


In re DatryMENn’s LEAGUE CoorperRATIVE AssociaATION, Inc. AMA Doc. 
No. 27-79. Decided August 15, 1947. 


Dismissal—Petition for Allowance of Cooperative Payments 
In accordance with the stipulation of August 5, 1947, reciting that certain coopera- 


tive payments sought by petitioner have been allowed, the petitioner's request 
for a dismissal of its petition is granted. 
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Mr. Seward A. Miller, of New York, New York, for petitioner. Mr. Julius C. 
Krause for Dairy Branch, Production and Marketing Administration. 


43. EB Decision by Thomas J. Flavin, Judicial Officer. 































ORDER OF DISMISSAL 


wt 


In this proceeding under Section 8e (15) (A) of the Agricultural 
Adjustment Act (1933), as amended and as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 (7 U. S. C. 1940 
ed. 601 et seq.), a stipulation was filed on August 5, 1947. Petitioner 
sought the allowance of certain cooperative payments to petitioner in 
connection with milk delivered by its members to The Borden Com- 
pany. The payments had been suspended by the market adminis- 
trator for Order No. 27, as amended, regulating the handling of milk 
in the New York Metropolitan Milk Marketing Area, because of a 
controversy as to whether the Borden Company was a complying 
8¢ handler under Order No. 27, as amended. The stipulation recites 
nd that the payments sought by the petition have been allowed (appar- 
ently following the decision in Jn re Borden Company, 6 A. D. 511) 
and asks dismissal of the petition. In accordance with the stipulation, 


1 to 
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it is so ordered. 

Copies hereof shall be served upon petitioner, the Dairy Branch, 
id | Production and Marketing Administration, and upon the market ad- 
ministrator for Order No. 27, as amended. 
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cs (A. D. 1571) 

s 

of Inve Sr. CuHartes Dairy. AMA Doc. No. 42-3. Decided August 20, 

1947. 

of hie > Beaks , ; 

rr Dismissal—Failure to Make Out Case in Accordance with Rules of Practice 

s. ; Where petition complained of audit adjustments made by the market adminis- 
trator for Order No. 42 under the act but failed to allege that the petition 
was filed in good faith and not for delay that the petitioner is a handler 

j subject to the order, and the petition also failed to set out specifically the 

alleged illegality about which the complaint is made, the application on 
behalf of the Dairy Branch to dismiss the petition is granted, but petitioner 
may file an amended petition in accordance with the rules of practice under 

the act. 


Messrs. Graham & Graham, of New Orleans, Louisiana, for petitioner. Mr. 
Joseph B. Zimowski for Dairy Branch, Production and Marketing Adminis- 
tration. 


Decision by Thomas J. Flavin, Judicial Officer. 








ORDER OF DISMISSAL 


On June 19, 1947, petitioner filed a petition under Section 8c (15) 
(A) of the Agricultural Adjustment Act (1933), as amended and as 
reenacted and amended by the Agricultural Marketing Agreement Act 
of 1937 (7 U. S. C. 1940 ed. 601 e¢ seg.). The petition complains of 
audit adjustments made by the market administrator for Order No. 42 
under the act which regulates the handling of milk in the New Orleans, 
Louisiana, marketing area. 

On July 18, 1947, the respondent Production and Marketing Admin- 
istration filed an application to dismiss the petition. The application 
to dismiss recites that the petition does not conform with the rules of 

“practice (7 CFR Supps., 900.50 et seq.; 11 F. R. 7737; 12 F. R. 1162) 
for a number of reasons. It states that the petition does not show 
that petitioner is a handler under the order, that the petition fails to 
contain a full statement of the facts to which an application of the 
order provisions would result in an obligation different from that de- 
termined by the market administrator, that the petition fails to allege 
that any provisions of the order or any obligation imposed thereunder 
are not in accordance with law, and that the affidavit filed by the peti- 
tioner fails to state that the petition is filed in good faith and not for 
delay as required by section 900.52 (b) (6) of the rules of practice. 
The application to dismiss also claims in general that the petition does 
not set forth such a cause of action as will enable an intelligent answer 
to be filed and definite issues to be formulated. 

The application to dismiss of course is correct (1) in pointing out 
the failure of the petition to allege that petitioner is a handler subject 
to the order and (2) in calling attention to the failure of the petition 
to state that the petition is filed in good faith and not for delay. 
While these defects are quite technical, they nevertheless breach the 
requirements of the rules of practice. A more important cause for 
dismissal of the petition is that it is not possible to ascertain from 
the petition just what petitioner’s complaint is, that is whether peti- 
tioner is complaining of a provision of the order or the market ad- 
ministrator’s interpretation or application of provisions of the order. 

In other words, the petition does not set out whatever petitioner’s 
case is in the specific way called for by the rules of practice. If peti- 
tioner is in doubt as to the basis for the market administrator’s audit 
adjustments, I am sure that precise information can be obtained from 
that official and an amended petition filed. 

Accordingly, the application to dismiss is granted and the petition 
is dismissed, but in accordance with section 900.52 (c) (2) of the 
rules of practice petitioner, if it so desires, may file an amended peti- 
tion within 20 days of the service of this order upon it. 
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Copies hereof shall be served upon the parties by registered mail 
or in person. 


(A. D. 1572) 


In re GENERAL Foops Corporation Et AL. CEA Doc. No. 34. Decided 

August 11, 1947. 

Notice of Stay of Orders of Secretary by Circuit Court of Appeals 
Notice is hereby given that the order of April 28, 1947 entered by the Judicial 
Oflicer has been stayed and suspended as to Daniel F. Rice and Daniel F. 
Rice & Company, pending the final determination of this cause by the Cir- 
cuit Court of Appeals of the Seventh Circuit. 
Decision by Thomas J. Flavin, Judicial Officer. 
NOTICE OF STAY BY CIRCUIT COURT OF APPEALS 

Notice is hereby given that the order entered on April 28, 1947, in 
the proceeding before the Secretary of Agriculture, styled Jn re Gen- 
eral Foods Corporation et al., Respondents, CEA Docket No. 34, has 
been stayed and suspended as to Daniel F. Rice and Daniel F. Rice & 
Company, by an order entered by the United States Circuit Court of 
Appeals for the Seventh Circuit on July 25, 1947, in a suit instituted 
on the petition of Daniel F. Rice and Daniel F. Rice & Company. The 
Court's order in this respect reads in part as follows: 

“}. The orders of the Secretary of Agriculture entered April 28 and July 11, 
1947, by Thomas J. Flavin, Judicial Officer acting for and on behalf of the 
Secretary under statutory delegation of regulatory authority, and enforcement 
of said orders be and the same are hereby stayed and suspended as to petitioners 
Daniel F. Rice and Daniel F. Rice & Company, pending the final determination 
and disposition of this cause by this Court, and until and subject to the further 
order of this Court. * * *” 

This notice is given on behalf of the Secretary of Agriculture and 
myself, as Judicial Officer, pursuant to the direction of the Court 
contained in its order of July 25, 1947. 


(A. D. 1573) 


Inve GENERAL Foops Corporation ET AL. CEA Doc. No. 34. Decided 
August 13, 1947. 


Notice of Stay of Orders of Secretary by Circuit Court of Appeals 


Notice is hereby given that the orders of April 28, 1947 and July 11, 1947 entered 
by the Judicial Officer have been stayed and suspended as to Philip R. 
O'Brien, pending the final determination of this cause by the Circuit Court 
of Appeals of the Seventh Circuit. 


761247—47——_2 
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Decision by Thomas J. Flavin, Judicial Officer. 


NOTICE OF STAY BY CIRCUIT COURT OF APPEALS 


Notice is hereby given that the orders entered on April 28, 1947 (6 
A. D. 288), and July 11, 1947 (6 A. D. 652), in the proceeding before 
the Secretary of Agriculture, styled Jn re General Foods Corporation et 
al., Respondents, CEA Docket No. 34, has been stayed and suspended 
as to Philip R. O’Brien by an order entered by the United States 
Circuit Court of Appeals for the Seventh Circuit on August 11, 1947, 
in a suit instituted on the petition of Philip R. O’Brien. The Court’s 
order in this respect reads in part as follows: 


“5. The Orders of the Secretary of Agriculture entered April 28, 1947 and 
July 11, 1947 by Thomas J. Flavin, Judicial Officer, acting for and on behalf of 
the Secretary under statutory delegation of regulatory authority, and the enforce- 
ment of said Orders be and the same are hereby stayed and suspended as to 
Petitioner Philip R. O’Brien, pending the final determination and disposition 
of this cause by this Court and until and subject to the further order of this 
Court. The Department of Agriculture concurs in staying and suspending the 
said Orders and their enforcement pending the disposition of this cause by this 
Court.” 

This notice is given on behalf of the Secretary of Agriculture and 
myself, as Judicial Officer, pursuant to the direction of the Court 
contained in its order of August 11, 1947. 


(A. D. 1574) 


In re GENERAL Foops CorroraTION ET AL. CEA Doc. No. 34. Decided 
August 13, 1947. 


Motion for Stay of Suspension Orders Granted 


Orders of April 28, 1947, and July 11, 1947, are stayed and suspended as to respond- 
ent Lawrence J. Ryan, subject to conditions stated in Ryan’s motion quoted 
herein. 


Messrs. Bowden & Taylor, of Chicago, Illinois, for respondents. Mr. Benj. M. Hol- 
stein for Commodity Exchange Administration. 

Decision by Thomas J. Flavin, Judicial Officer. 
SUPPLEMENTAL ORDER 

On August 11, 1947, respondent Lawrence J. Ryan in this discipli- 

nary proceeding under the Commodity Exchange Act (7 U.S. C. Chap- 

ter 1) presented a motion to stay and suspend the decisions and orders 

entered in this proceeding on April 28, 1947 (6 A. D. 288), and July 11, 

1947 (6 A. D. 652), insofar as they relate to respondent Ryan. The 
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motion points out that the sanctions imposed upon respondent Ryan 
are less than those imposed upon the other respondents because of a 
lesser degree of participation in the violations of the act found, that 
the other respondents have sought judicial review and have secured 
stay orders from the United States Circuit Court of Appeals for the 
Seventh Circuit pending outcome of judicial review, and that a court 
review by Ryan would be expensive, burdensome, and oppressive to him. 
Accordingly, under the circumstances, Ryan’s motion proposes that, 
since the same issues would be raised by him in judicial review as the 
other respondents are raising, the effective dates of the sanctions 
ordered as to him be stayed pending the outcome of the judicial review 
sought by respondents Daniel F. Rice and Daniel F. Rice and Company. 

Respondent Ryan asks that an order be entered substantially as 
follows: 

“(a) Staying and suspending the Orders dated April 28, 1947, and 
July 11, 1947, of Thomas J. Flavin, Judicial Officer, insofar as they re- 
late to the Respondent, Lawrence J. Ryan, until the Circuit Court of 
Appeals for the Seventh Circuit passes upon and determines the Peti- 
tion for Review filed by Daniel F. Rice & Co., a partnership, and 
Daniel F. Rice, respectively, conditioned as follows: 

“1. In the event the Circuit Court of Appeals for the Seventh Cir- 
cuit reverses and sets aside the Orders entered on April 28, 1947, and 
July 11, 1947, insofar as they affect Daniel F. Rice & Co., a partner- 
ship, and Daniel F. Rice, that said Orders shall stand reversed and be 
set aside as to the Respondent, Lawrence J. Ryan, in this proceeding 
when the mandate of said Court becomes effective as fully as if he had 
perfected a review of said Orders in accordance with the provisions of 
Section 6 (b) of the Commodity Exchange Act; 

“9. If the Circuit Court of Appeals for the Seventh Circuit affirms 
said Orders, then and when the mandate of said Court becomes effective 
as to Daniel F. Rice & Co., a partnership, and Daniel F. Rice the sanc- 
tions imposed upon the Respondent, Lawrence J. Ryan, by said Order 
of July 11, 1947, shall become effective as to said Respondent ; 

“3. That the Respondent, Lawrence J. Ryan, waives his right to 
seek a review of or file an appeal from the Decision and Order dated 
April 28, 1947, of Thomas J. Flavin, Judicial Officer, as modified by 
the provisions of the further Order dated July 11, 1947 insofar as said 
Orders relate to Respondent, Lawrence J. Ryan.” 

Complainant states that it has no objection to the entry of the 
requested order if the wording of the paragraph numbered (a) 2 above 
be changed slightly to provide that if the Circuit Court of Appeals 
affirms the appealed orders, the sanctions as to respondent Ryan shall 
become effective when the mandate of the Court becomes effective as 




















758 PACKERS AND STOCKYARDS ACT, 1921 6 A. D. 


(Administrative Procedure Act) 


to respondent Daniel F. Rice ov respondent Daniel F. Rice and Com- 
pany. Complainant’s statement says that respondent Ryan’s counsel 
concurs in this change. Accordingly, the orders dated April 28, 1947, 
and July 11, 1947, are stayed and suspended as to respondent Ryan, 
subject to the conditions recited in Ryan’s motion quoted above as 
modified in paragraph numbered (a) 2 by the substitution of “or” for 
“and” immediately after the word “partnership.” , 

Copies hereof shall be served upon the parties and upon all contract 
markets. 





(A. D. 1575) 


In re Unton Stock Yarps Company or OmAua, Lip. P&S Doc. No. 
344. Decided August 22, 1947. 


Extension of Rates and Charges—Effective Date of Order In Accordance 
With Section 4 (c) of Administrative Procedure Act 


Respondent’s request for an extension of its present rates and charges for a 
period of one year, granted, subject to conditions stated in previous order, 
and on the basis of the facts in this proceeding, the order made effective 
in less than 30 days, in accordance with section 4 (c) of the Administrative 
Procedure Act.* 


Mr. Elmer J. Scott for Livestock Branch, Production and Marketing Admin- 
istration. Mr. Harry B. Coffee, of Omaha, Nebraska, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer. 
SUPPLEMENTAL ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S. C. 181 et seg.). By virtue of orders dated 
August 30, 1946 (5 A. D. 609) and September 27, 1946 (5 A. D. 685), 
the respondent is now charging certain temporary rates which are 
due to expire on September 9, 1947. 

By petition, filed with the Hearing Clerk on July 25, 1947, the 
respondent requested an extension of its existing rates and charges 
for an additional period of one year. Notice of respondent’s petition 
was published in the Federal Register on August 2, 1947 (12 F. R. 
5282), and no protests have been filed. The answer of the attorney for 
Production and Marketing Administration states that the Livestock 
Branch has analyzed the quarterly reports furnished by respondent, 
which show that for a ten months period, which ended June 30, 1947, 
it appears that upon an estimated rate base of $11,339,336.72 (calcu- 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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lated by adding net changes in property according to respondent’s 
reports, to the $10,800,000 rate base found in the original Order of 
the Secretary), the respondent has earned a net return after federal 
income taxes of $513,331.47, which is approximately a return on the 
rate base of 5.4 percent. In view of the facts reflected by the analysis 
of the respondent’s quarterly reports, the Production and Marketing 
Administration has recommended that the present temporary rates 
and charges of the respondent be continued in effect for an additional 
period of one year subject to the same terms and conditions contained 
in the Order of August 30, 1946, supra. 

Accordingly, the temporary rates and charges now in effect for 
respondent are continued in effect until and including September 9, 
1948, subject to all the conditions recited in the Order of August 30, 
1946, supra, with reference to the filing of quarterly reports and re- 
duction in rates upon the basis of the information contained in such 
reports. 

The present temporary rates of respondent are due to expire Septem- 
ber 9, 1947, as recited above, and respondent seeks to have them ex- 
tended for one year without any lapse. However, the effective date 
of rate orders is controlled by Section 4 (c) of the Administrative 
Procedure Act, which requires, except in specified instances and ex- 
cept for good cause, an effective date of not less than thirty days sub- 
sequent to service of the order on the respondent. By notice published 
in the Federal Register on April 8, 1947 (12 F. R. 2319), all persons 
affected by rate orders were advised to file petitions for modification 
or extension of rate orders at least sixty days in advance of the desired 
effective date of such orders in order to permit compliance with all 
of the rule making provisions of Section 4 of the Administrative Pro- 
cedure Act. The respondent’s petition is dated July 9,1946. However, 
instead of mailing its petition to the Hearing Clerk as the rules of 
practice require, the respondent addressed and mailed its petition to 
the Secretary of Agriculture. This mailing to an incorrect addressee 
delayed the filing of the petition in the Hearing Clerk’s office until 
July 25, 1947. It was impossible then, to take all necessary steps in 
time to have an order issued thirty days before the present temporary 
rates of the respondent expired. 

However, it is believed that good cause exists for making this order 
effective in less than thirty days, despite the responsibility of respond- 
ent for the delay that has ensued. The petition merely requests an 
extension of present temporary rates and no increase in rates is in- 
volved. No protests to the extension have been received. Moreover, 
it is economically undesirable to force the respondent to revert to a 
lower schedule of rates during a period of high operating costs for a 
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few days so that this order may be made effective thirty days after 
its service on the respondent. 

Therefore, this order shall be effective September 9, 1947, and shall 
be served upon the respondent. 


(A. D. 1576) 


Raten Umparcer v. Grntocty & Company AND Union Stock Yarp 
& Transir Company. P&S Doc. No. 1791. Decided August 1, 


1947. 
‘Complaint for Reparation—Failure to Render Reasonable Stockyard Services 


Where complainant consigned seven steers to respondent A, a registered 
market agency, for sale on a commission basis and the steers were delivered 
to respondent B, but the latter failed to render reasonable stockyard services, 
in violation of the act, because it failed to deliver complainant’s animals to 
A, it is held, that damages should be awarded complainant to be paid by B 
in the amount of the loss sustained by complainant, but not including an 
attorney’s fees, and the complaint as to A should be dismissed.* 


Attorneys Fees as an Element of Damage Not Recoverable 


As a general rule, in the absence of specific statutory authority, attorney’s fees 
are not recoverable in an administrative proceeding as an item of damage.* 


Mr. R. E. Winkelmann, of Urbana, Illinois, for complainant. Messrs. H. R. 
Park and Winston, Strawn & Shaw, both of Chicago, Illinois, for respondents 
Gillogly & Company and Union Stock Yard & Transit Company, respectively. 
John J. Toohey, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


On February 10, 1947, the complainant, of Homer, Illinois, filed a 
complaint under the Packers and Stockyards Act, 1921 (7 U.S. C. 181 
et seq.), against Gillogly & Company, a registered market agency 
doing business at the Union Stock Yards, Chicago, Illinois, and the 
Union Stock Yard & Transit Company, which operates the Union 
Stock Yards at Chicago, Illinois, a posted stockyard under the act. 
The complainant alleges that he consigned to Gillogly & Company on 
January 27, 1947, seven steers weighing about 7,090 pounds that should 
have sold for $1,559.80, and that consignee, Gillogly & Company, re- 
mitted $937.05 for 2 steers, 1 heifer, and 4 heiferettes, weighing alto- 
gether 6,160 pounds. The complainant seeks reparation for the dif- 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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ference between what he alleges his 7 steers were worth and the amount 
he received for the 7 head of cattle, referred to above, plus certain 
expenses, but less marketing expenses. The stockyard company filed 
a general denial, and Gillogly & Company stated, in its answer, that it 
had sold the same 7 cattle for complainant which it had received from 
the stockyard company. 

An oral hearing was held in Chicago, Illinois, on May 16, 1947, 
before John J. Toohey, Presiding Officer, at which all parties appeared 
and were represented by counsel. Gillogly & Company offered in evi- 
dence a list of steers, identified as Exhibit No. I of respondent, 
Gillogly, which was objected to by both of the other parties and was 
excluded by the Presiding Officer. An exception was taken to this 
ruling. The exhibit appears to be a compilation of information taken 
from the books and records of Gillogly & Company and may be ad- 
mitted in evidence, if properly identified and if no objection is made. 
However, if the original records are available and objection is made 
to the admission of the compilation, the objection is well taken. That 
appears to be the situation in this instance and the ruling of the 
Presiding Officer was correct. 

The evidence at the hearing shows, and the respondent stockyard 
company concedes in its suggested findings, that complainant con- 


signed the 7 steers to respondent Gillogly & Company, which were de- 
livered to the stockyard company. The complainant, however, was 
not paid for 7 steers, but, instead, was paid for 2 steers, 1 heifer, and 
4 heiferettes. The remaining questions to be determined from the 
evidence is (1) who was responsible for the mix-up or substitution of 
cattle, and (2) what was the reasonable value of the 7 steers shipped by 


complainant. 
The evidence on those two issues is somewhat conflicting, but seems 


to indicate rather clearly that Gillogly & Company did sell for the 
complainant the same 7 head of cattle which were delivered to it by 
the stockyard company. The arguments in the brief of the respondent 
stockyard company to the effect that the substitution or mix-up was 
the fault of Gillogly & Company are not convincing in light of all the 
evidence. Just how the mix-up of cattle was accomplished is not clear, 
but that is not important to the claim of complainant once responsi- 
bility for the mix-up is fixed. The 7 steers were in the custody of the 
stockyard company from the afternoon of the 27th of January, 1947, 
until the next morning, during part of which time there was no key 
man on duty in that part of the yard where complainant’s cattle were 
penned under lock and key. Many stockyard employees have gate 
keys, and there was, moreover, evidence that the pen in which the 
steers were yarded was not locked at the time Gillogly & Company’s 
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representative went to receive them from the stockyard company repre- 
sentative, but that evidence is strongly denied. It is sufficient to say 
that all the evidence as a whole seems to indicate that the mix-up of 
cattle occurred during the time that the stockyard company had custody 
of the 7 steers. 

The respondents offered little or no evidence as to the weight and 
value of the 7 steers or of market prices generally at that time. 
Hence, the evidence of complainant and his witnesses, although some- 
what general, is accepted, and shows that the 7 steers weighed 7,090 
pounds and were reasonably worth $22 per hundredweight. The 
stockyard company, in its brief, attacks the complainant’s evidence as 
_to value, relying principally on the compilation of sales by Gillogly 
& Company, referred to above, which was excluded from evidence 
by the Presiding Officer on the objection of the stockyard company 
and the other party. That compilation cannot now be considered 
for any purpose. The stockyard company also argues that the 2 
steers for which the complainant did receive payment were 2 of the 
steers which complainant shipped and that their weight and value 
indicate the probable weight and value of the other 5 steers, but 
there is no evidence to indicate that to be a fact. On the contrary, 
the complainant testified that one of the steers weighed less than 
the others and that he had weighed all of the steers about 10 days 
before shipment and that they weighed 7,090 pounds. No serious 
effort was made by either respondent to discredit this testimony 
on cross-examination. Other witnesses estimated the steers’ weight 
and value at substantially the same figures testified to by complainant. 

The complainant also asked reparation for other expenses incurred 
by him in connection with a trip to Chicago to check upon his 
claim before the proceedings were instituted, but no proof that such 
expenses were incurred was offered at the hearing. In his suggested 
findings of fact, conclusions, and order, complainant also requests 
the allowance of $150 as a reasonable attorney’s fee. 


FINDINGS OF FACT 


1. On January 27, 1947, the complainant consigned 7 steers weigh- 
ing 7,090 pounds to Gillogly & Company, a registered market agency 
operating at the Union Stock Yards, Chicago, Illinois, a posted stock- 
yard, for sale on a commission basis. The steers were delivered to 
the Union Stock Yard & Transit Company, a corporation which oper- 
ates the Union Stock Yards. 

2. The Union Stock Yard & Transit Company delivered 1 heifer, 
2 steers, and 4 heiferettes, on January 28, 1947, to Gillogly & Com- 
pany in place of the 7 steers which the complainant had sent to the 
stockyards. The 7 head of cattle which were delivered to Gillogly 
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& Company by the stockyard company were sold for $937.05, from 
which Gillogly & Company deducted various marketing expenses, 
amounting to $32.39, and then remitted the net proceeds, amounting 
to $904.66, to the complainant. 

3. The reasonable value of the 7 steers consigned by complainant 
was $1,559.80. 

4. The complainant is entitled to reparations for $590.36, the dif- 
ference between $937.05 and $1,559.80, less $32.39 marketing, truck- 
ing, and other expenses, from the Union Stock Yard & Transit 
Company. 

5. The complaint was filed within 90 days from the date the cause 
of action accrued. 

CONCLUSIONS 


The Union Stock Yard & Transit Company failed to render reason- 
able stockyard services in violation of the act when it failed to deliver 
complainant’s 7 steers to Gillogly & Company. 

As a general rule, in the absence of a specific statute authorizing 
them, attorney’s fees are not recoverable as an item of damage. Jn re 
Great Western Livestock Commission Company (B. A. I. Docket No. 
1159, a proceeding under the Packers and Stockyards Act), citing 
Meeker v. Lehigh Valley Railroad Company, 236 U.S. 412. 


ORDER 


Within 30 days from the date of this order, the Union Stock Yard 
& Transit Company shall pay complainant $590.36 as reparation, with 
interest thereon at 5 percent per annum from January 28, 1947. 

The complaint is dismissed as to Gillogly & Company. 

Copies hereof shall be served on the parties. Except as to service and 
payment, this order shall become effective 10 days after this date. 


(A. D. 1577) 


Davin Levin v. Unton Srock Yarp & Transir Company. P&S Doc. 
No. 1789. Decided August 6, 1947. 


Dismissal of Complaint for Reparation—Evidence—Failure 
to Sustain Burden of Proof 


Where complainant purchased from respondent a number of steers and one of 
them was injured while at respondent’s stockyard, it is held, that since 
complainant failed to sustain his burden of proof to establish that respond- 
ent’s negligence was the proximate cause of his damage he is not entitled to 
an award of reparation, and the complaint should be dismissed.* 


* Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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Mr. Walter L. Bornholdt, of Moog & Greenwald, Chicago, Illinois, for com- 
plainant. Messrs. Winston, Strawn & Shaw, of Chicago, Illinois, for re- 
spondent. Mr. John T. McGrath, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 et seg.), instituted by complaint 
filed on January 31, 1947, by Moog & Greenwald, for and on behalf of 
David Levin, of Philadelphia, Pennsylvania. The complainant seeks 
reparations for one steer which, he alleges, was crippled by the re- 
- spondent. The steer was bought by Moog & Greenwald for the com- 
plainant for the sum of $354, The amount sought is $233, which is the 
value of the steer after deducting salvage received for it in the sum of 
$121. 

The respondent filed an answer denying the allegations of the com- 
plaint. An oral hearing was held in Chicago, Illinois, on May 23, 1947, 
before John T. McGrath, at which Walter L. Bornholdt, of the com- 
mission firm of Moog & Greenwald, appeared for complainant, and 
F. B. Kinne, Attorney for the firm of Winston, Strawn, & Shaw, 
appeared for respondent. 

The evidence shows that on December 4, 1946, David C. Mosier 
sold 29 steers to Moog & Greenwald, who purchased them for the 
account of the complainant at the Union Stock Yards, Chicago, Tli- 
nois. Mosier testified that the steers were a little bit wild, but that 
there were no noticeable cripples among them at the time of sale. A 
former employee of the respondent testified that he noticed a hole in 
the dock over which the 22 steers had been driven to the railroad load- 
ing docks after sale. He testified that a steer could injure himself in 
such a hole, but he did not see the steer in question injure himself, and 
on cross-examination he wasn’t sure if the hole was in the dock on the 
day in question. The next witness for complainant testified that the 
respondent drives the cattle from the scales to the Shipping Division, 
that he first saw the sieer in the Shipping Division when it appeared 
to be crippled and was unable to rise up on its hind legs. The witness 
stated that he had seen holes in the docks in the past, and testified 
that a steer could cripple himself in such a hole, but he carefully 
avoided saying that that is what happened to the steer involved in 
this proceeding. This witness also testified as to the handling of 
cripples generally and related what had been done with the steer in- 
volved here. The complainant introduced as an exhibit a report from 
the slaughterer of the crippled steer showing that the steer weighed 
1,180 pounds live weight and that the salvage from the steer after 
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slaughter amounted to $130.76. A notation on the report of “5% 
Damage” was not explained. 

The evidence for the respondent was contrary to that of the com- 
plainant in several particulars, but need not be reviewed here. Even 
if we assume that the complainant’s evidence is in all respects true, the 
complainant has failed to prove that the steer was crippled as a result 
of negligence of the respondent. If the existence of a hole in the dock 
is negligence, there is no proof in the record that that negligence was 
the cause of the damage here. The mere possibility of a connection 
between negligence and damage is insufficient to support a claim for 
reparations. There was evidence of an offer of a compromise 
settlement made by the respondent. 


FINDINGS OF FACT 


1. On December 4, 1946, Moog & Greenwald purchased for the ac- 
count of David Levin, the complainant, of Philadelphia, Pennsylvania, 
22 steers at the Chicago Union Stock Yards, a posted stockyard subject 
to the Packers and Stockyards Act, and operated by the Union Stock 
Yard & Transit Company, the respondent. 

2. One of the steers hecame injured while at the stockyards. 

3. The complainant has failed to prove that any negligence of the 
respondent was the proximate cause of the injury to the steer. 


CONCLUSIONS 


The complainant, in a reparation proceeding, has the burden of 
proof and must establish that the respondent’s negligence was the 
proximate cause of his damage. Offers of a compromise settlement 
are not admissible in evidence as admissions of liability (4 Wigmore. 
Evidence (2d ed. 1940) § 1061). 


ORDER 


The proceeding is dismissed. 
Copies hereof shall be served on the parties. 


(A. D. 1578) 

In re AssociaTep VETERINARIANS. P&S Doc. No., 1522. Decided 
August 12, 1947. 

Dismissal—Request for Modification of Period of Suspension of Registration 


Since the period of suspension of respondents’ registration expired some months 
ago, respondents’ request for modification of the period of suspension 
is unnecessary, and their request is dismissed. 
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Dr. R. H. Forsythe, of South St. Paul, Minnesota, pro se. Mr. John J. Murray, 
for Livestock Branch, Production and Marketing, Administration. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER OF DISMISSAL 


On September 19, 1946, Dr. R. H. Forsythe, one of the respond- 
ents in this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U. S. C. 181 et seg.), requested, in effect, a 
modification of the period of suspension of his registration at the 
St. Paul Union Stockyards, South St. Paul, Minnesota, that had 
been ordered on January 5, 1944 (3 A. D. 7). An answer was filed 
‘by the Production and Marketing Administration. 

Inasmuch as the period of suspension expired some months ago, 
there is no need to do anything more than to dismiss respondent’s 
request, and it is so ordered. 


(A. D. 1579) 


Cuirrorp E. Rascuxe v. Union Stock Yarps & Transit Co. AND 
Dotan, Lupeman & Co. P&S Doc. No. 1785. Decided August 
13, 1947. 


Complaint for Reparation—Failure to Render Reasonable Stockyard Services 


Where respondent failed to render reasonable stockyard services by failing 
to deliver truck consignment slips to the consignee firm so that the delivery 
of the livestock in question would be effected to the consignee, the com- 
plainant is entitled to an award of reparation in the amount of damages 
sustained by complainant.* 


. Clifford E. Raschke, of Orland Park, Illinois, pro se. Mr. Farrington B. 
Kinne, of Winston, Strawn & Shaw, Chicago, Illinois, for respondent Union 
Stock Yard and Transit Company. Mr. H. R. Park, of Chicago, Illinois, 
for Dolan, Ludeman & Company. Mr. John J. Toohey, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 et seg.), instituted by a com- 
plaint filed on January 27, 1947. The complainant, of Orlando 
Park, Illinois, seeks reparation for two steers consigned to Dolan, 
Ludeman & Co. on November 18, 1946, for sale on a commission 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Kd. 
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basis at the Union Stock Yards, Chicago, Illinois, which, he alleges, 
should have weighed 2480 pounds and should have sold for 26 cents 
per pound for a total of $644.80. The two steers actually sold for 
a total of $512.92. The reparation claim is for the difference, in the 
sum of $131.88 plus the expense of two trips to Chicago by com- 
plainant, estimated at the sum of $20, which complainant alleges 
he made in connection with his claim. 

Respondents each filed an answer denying liability. An oral hear- 
ing was held in Chicago, Illinois, on May 28, 1947, before John J. 
Toohey, Presiding Officer. 

The evidence discloses that complainant bought two well-filled 
steers on October 2, 1946, which weighed 2,270 pounds at that time. 
The complainant placed the steers with a farmer for feeding. After 
the two steers had been fed for about 42 days, the complainant had 
them trucked to the Union Stock Yards for sale. The truck carrying 
the steers entered the stockyards around 9:10 a. m. on the morning 
of November 13, 1946, and the steers were yarded some time there- 
after. Notice of their arrival was posted on sheets on the bulletin 
board by the stockyard company, but the evidence showed that such 
sheets, as a matter of practice, are often removed and taken away 
and are not always on the bulletin board. The respondent, Dolan, 
Ludeman & Co., had been notified by the complainant on November 12, 
1946, of the contemplated shipment, and during the day of November 
13, 1946, Dolan, Ludeman & Co. employees made several inquiries to 
see if the shipment had arrived. They did not, however, check the 
bulletin board. The truck consignment slip was in Dolan, Ludeman & 
Company’s box on the morning of the 14th, at which time the steers 
were obtained from the stockyard company and sold. One, weighing 
1,030 pounds, sold for $22.50 per ewt., and the other, weighing 1,190 
pounds, sold for $26 per cwt. 

There is no question from the evidence but that the same two steers 
which complainant sent to the stockyards were the same two steers 
which sold at the prices and weights set out above. The complainant 
estimates that the steers should have gained 214 pounds per day for 
the 42 days while they were on feed after he acquired them. The evi- 
dence is conflicting as to what such a steer would gain per day, but 
the conclusion from the evidence may be drawn that a gain of one 
pound per day for each steer is reasonable, starting about 9 days after 
the steers were moved to the complainant’s premises and placed on 
feed. Hence, each steer gained 33 pounds and the two together 
weighed about 2,336 pounds when trucked to the stockyard. When 
they were sold, together, they weighed 2,220 pounds. Hence, they 
must have shrunk about 116 pounds, which is about 5 percent of their 
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original weight. The two steers remained in the stockyard pen from 
the morning of the 13th until the morning of the 14th of November 
without feed and water. The only direct evidence of what the shrink- 
age would be for that length of time was from a stockyard official who 
estimated the normal shrink at 2 percent, but his interest would tend 
to cause him to underestimate the shrink. A shrink of 5 percent for 
that period of time is consistent with the other evidence and seems 
reasonable. Hence, it appears that complainant has been damaged 
to the extent of 5 percent shrinkage caused by the failure of the two 
steers to be fed and watered. 

Complainant also testified that the steers should have both sold 
. for 26 cents per pound, but the fact is they did not, and the evidence 
shows that the two steers were shown to several buyers and sold to the 
highest bidder. The fact that complainant was at one time offered 
30 cents per pound is not conclusive evidence that their reasonable 
market value was 26 cents per pound later at the time of the sale. It 
is a well known fact that the price of cattle varies. Presumably a sale, 
conducted as was the sale of the steers in this instance, results ina 
sale for their reasonable market value. 

Responsibility for the steers not being delivered to Dolan, Ludeman 
& Co, appears to rest upon the respondent stockyard company. The 
truck consignment slips by which delivery can be obtained by the con- 
signee from the stockyard company, were not made available to Dolan, 
Ludeman & Co. until the morning of the 14th. The evidence shows 
that Dolan, Ludeman & Co. employees made reasonable inquiry to find 
and obtain the steers during the day of the 13th. The stockyard 
company’s duty of delivering the steers to the consignee was not met 
through failure to deliver the truck consignment slips to the consignee. 
That failure resulted in the shrinkage of the steers. 

No evidence was offered to support the claim of complainant for 
damages incurred as expenses of two trips to Chicago in connection 
with his reparation claim. 


FINDINGS OF FACT 


1. On November 13, 1946, the complainant, Clifford E. Raschke, of 
Orlando Park, Illinois, consigned two steers by truck shipment, for 
sale on a commission basis, to respondent Dolan, Ludeman & Co., a 
registered market agency doing business at the Union Stock Yards, 
Chicago, Illinois, a posted stockyard subject to the provisions of the 
Packers and Stockyards Act, which is operated by the Union Stock 
Yards and Transit Company. 
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2. The truck carrying the two steers entered the Union Stock Yards 
at about 9:10 a. m. on November 13, 1946, and the two steers were 
thereafter penned by the respondent stockyard. 

3. The respondent stockyard company failed to deliver the truck 
consignment slips to the consignee by which delivery of the two steers 
could be obtained by Dolan, Ludeman & Co. until the morning of 
November 14, 1946. 

4. The respondent Dolan, Ludeman & Co. made reasonable efforts 
during the day of November 13, 1946, to check on the arrival of com- 
plainant’s two steers and to obtain delivery. 

5. The two steers remained in pens of the respondent stockyard 
company from the morning of November 13, 1946, until the morning of 
November 14, 1946, without feed and water. The two steers shrank 
about 5 percent of their original weight during that time as a result 
of their not being fed and watered. 

6. The complainant’s two steers were sold at their reasonable market 
value on the basis of weight, but the complainant has been damaged 
to the extent of 5 percent of the steers’ original weight. The shrinkage 
on the steer weighing 1,030 pounds at time of sale amounted to 54.2 
pounds, which at the price of $20.50 per ewt, would amount to $11.11. 
The shrinkage on the steer weighing 1,190 pounds would amount to 
62.6 pounds, which at a price of $26 per ewt. would amount to $16.27. 


The total damage from the shrink to the conrplainant is the sum of 
$27.38. 

7. The complainant is entitled to reparations in the sum of $27.38 
from the respondent Union Stock Yards and Transit Company. 

8. The claim for reparation was filed within 90 days after it accrued. 


CONCLUSIONS 


The respondent Union Stock Yards and Transit Company failed to 
render reasonable stockyard services by failing to deliver truck con- 
signment slips to the consignee firm so that delivery of the livestock 
in question would be effected to the consignee. 

The propriety of allowing as damages the expenses of two trips to 
Chicago made by complainant need not be considered here since the 
damages were not proved at the hearing. 


ORDER 


Within 30 days from the date of this order the Union Stock Yards 
and Transit Company shall pay complainant $27.38 as reparation with 
interest thereon at 5 percent per annum from November 13, 1946. 

Complaint is dismissed as to Dolan, Ludeman & Co. 
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Copies hereof shall be served on the parties. Except as to service 
and payment, this order shall become effective 10 days from this date. 


(A. D. 1580) 


In re Marxer Acenciss at St. Lours Natronau Stock Yarvs. P&S 
Doc. No. 383. Decided August 15, 1947. 


Extension of Temporary Rates and Charges 


Respondent’s request for an extension of its present temporary rates and charges 
for a period of one year, granted, subject to the conditions recited in the 
previous order with reference to the filing of reports and the reduction of 
rates upon the basis of the information contained in such reports. 


Mr. Elmer J. Scott for Livestock Branch, Production and Marketing Administra- 
tion. Messrs. W. R. Huitt, H. D. Wright, and S. P. Knowles, all of National 
Stock Yards, Illinois, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer. 


SUPPLEMENTAL ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 e¢ seg.). By virtue of the order dated 
September 17, 1946 (5 A. D. 679), the respondents are now charging 
certain temporary rates which are due to expire September 17, 1947. 

On July 11, 1947, the respondents filed a petition requesting an exten- 
sion of their existing rates and charges for an additional period of 
one year. Notice of respondents’ petition was published in the Federal 
Register on July 25, 1947 (12 F. R. 4793), and no protests have been 
filed. The answer of the attorney for Production and Marketing 
Administration states that respondents are in the process of compiling 
data upon which a request for an increase in their rates and charges 
may be predicated. This data cannot be compiled before the present 
rates expire. Therefore, the respondents request an extension of their 
present rates for a period of one year in order to allow time for the 
compilation of this data and the filing of a petition for an increase in 
their rates and charges. The answer of Production and Marketing 
Administration, in view of the foregoing facts, recommends that the 
extension, requested by respondents, be granted, subject to the same 
conditions recited in the order of September 17, 1946, referred to above. 

Accordingly, the temporary rates and charges now in effect for 
respondents are continued in effect until and including September 17, 
1948, subject to all of the conditions recited in the order of September 
17, 1946, with reference to the filing of reports and reduction of rates 





ap 
its 

tio1 
one 
Ker 
req 
pet 
I 
to f 


6 A.D. MARKET AGENCIES AT ST. LOUIS NATIONAL STOCK YARDS 77] 


upon the basis of the information contained in such reports. This 
order shall become effective September 17, 1947, and copies hereof 
shall be served upon the parties. 


(A. D. 1581) 


In re Marxer Acenctes at THE Union Srock Yarps, Denver, 
Cotorapo. P&S Doc. No. 435. Decided August 22, 1947. 


Rates and Charges—Modification of Provisions of Prior Order 


Since the parties are agreed, the respondents are authorized to file a Tariff No. 11 
as stipulated in this order, and except as modified herein, the provisions of 
the order of August 20, 1946, shall remain in effect to and including July 
30, 1948. 


Mr. John J. Murray for Livestock Branch, Production and Marketing Adminis- 
tration. Messrs. Lynn S. Kemper and Alan F. Wilson, both of Denver, 
Colorado, for petitioners and John Clay & Company, respectively. 


Decision by Thomas J. Flavin, Judicial Officer. 
SUPPLEMENTAL ORDER 


The respondents are now operating under an order issued on June 
5, 1947, continuing in effect the provisions of the order of August 20, 
1946 (5 A. D. 600), to and including June 30, 1948. On June 20, 
1947, respondents filed a petition requesting modification of the rates 
and charges presently authorized. On July 8, 1947, notice of re- 
spondents’ petition was published in the Federal Register (12 F. R. 
4443). No objection to the petition has been filed. On July 14, 1947, 
the Livestock Branch filed an answer to respondents’ petition stating 
that it does not object to the rate increases petitioned for but notes 
certain omissions and self-contradictory provisions in the proposed 
Tariff No. 11, which is attached to respondents’ petition and made a 
a part thereof. The Livestock Branch attached to and made a part of 
its answer a draft of a tariff providing for the increased rates peti- 
tioned for and recommended that a filing of a schedule similar to the 
one attached to its answer be authorized. On August 13, 1947, Lynn S. 
Kemper, acting under power of attorney on behalf of all respondents, 
requested “that the rates attached to the Government’s answer to their 
petition be substituted for those attached to original petition.” 

Inasmuch as the parties are agreed, the respondents are authorized 
to file a Tariff No. 11 to read as follows: 


761247—47——_3 





PACKERS AND STOCKYARDS ACT, 1921 


DENVER LIVE STOCK EXCHANGE 
Tariff No. 11 
ARTCLE 1 
DEFINITIONS 


CATTLE, are animals of the bovine species weighed in drafts, the average 
weight of the animals in which is over 400 pounds. 

CALVES, are animals of the bovine species weighed in drafts, the average weight 
of the animals in which is 400 pounds or under. 

BULLS, are animals of the bovine species sold for slaughter or as feeders 
weighed in drafts, the average weight of the animals in which is 800 pounds 
or over. 

HOGS, are all swine, irrespective of weight. 

SHEEP, are all animals of the ovine species, and for purposes of assessing 
charges in this tariff, include goats. 

A CONSIGNMENT, for the purpose of assessing selling charges is all the live- 
stock of one species belonging to one owner and delivered to one market agency 
to be offered for sale during the trading hours of one day. 

A CONSIGNMENT, for the purpose of assessing buying charges, is all the live- 
stock of one species bought at any time but shipped to or delivered to one 
person on one market day. 

A DRAFT, is all the animals in one consignment weighed as a single sales classi- 
fication. 

A PERSON, is any individual, a partnership, a corporation and/or an associa- 
tion of any such acting as a unit. 


NOTE: For the purpose of assessing charges under this tariff, cattle, calves and 
bulls are to be considered as belonging to different species. 


ARTICLE 2 


SELLING CHARGES 


Section A 


Straight cars—Single ownership: 
Cattle, Calves, and Bulls: 
Cattle—Single Deck 521. OO per car 
Calves—Single Deck 21. 00 per car 
SRIVGS 1000 IRC ns ieee see eeeod . 50 per car 
Bulls—Single Deck . 50 per car 
Mixed cars—Single ownership: 
Cattle, Calves, or Bulls—Single Deck 22.50 per car 
Straight cars—Single ownership: 
Sheep: 
Single Deck 14.00 per car 
Double Deck__- = gh he crea __. 19.00 per car 
Straight cars—Single ownership: 
Hogs: 
Single Deck_---_-- ith tetane acne penGawetaeaasaae es 15. 00 per car 
Double Deck 23. 00 per car 
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Section B 
Other modes of arrival: 
Cattle: 
Consignments of one head and one head only $0. 90 per head 
Consignments of more than one head: 
First 15 head in each consignment . 80 per head 
Each head over 15 in each consignment 65 per head 
Calves: 
Consignments of one head and one head only 50 per head 
Consignments of more than one head: 
First 15 head in each consignment 40 per head 
Each head over 15 in each consignment 30 per head 
Bulls: 
Sold for slaughter or as feeders___-_-_-___-___-- . 25 per head 
Hogs: 
Consignments of one head and one head only 45 per head 
Consignments of more than one head: 
First 10 head in each consignment 35 per head 
Next 15 head in each consignment 25 per head 
Each head over 25 in each consignment 20 per head 
Sheep: 
Consignments of one head and one head only 35 per head 
Consignments of more than one head: 
First 10 head in each 250 head in each consignment_ 25 per head 
Next 50 head in each 250 head in each consignment_ . 15 per head 
Next 60 head in each 250 head in each consignment- . 08 per head 
Next 180 head in each 250 head in each consignment_ . 04 per head 
Milk Cows with or without calf at side__ . 00 per head 
Purebred or Registered Cows, heifers and bulls____-__ 5. 00 per head 
Rams for breeding purposes___-- ; . 00 per head 


Note to Section B 


The commission charged fer selling the animals arriving in a consignment 
of one Straight or one mixed car of single ownership shall not exceed what they 
would have been had the animals arrived in any other manner. On consignment 
of two or more straight or two or more mixed cars of single ownership charges 
Shall be assessed as provided in Seetion A. 

(a) When two or more 36-foot cars are furnished in lieu of longer cars ordered, 
the basis for such commission charges shall be that provided in Section B not 
to exceed the charges applicable under Section A, based on the number of cars 
containing the animals when they arrive at the market. 

(b) When a consignment consists of a trailer car in addition to any number 
of revenue cars the entire consignment shall be assessed on the basis of Section 
B, not to exceed the rates applicable under Section A, to the number of cars in 
the consignment. 

(ec) When single-deck cars are furnished in lieu of double-deck car or cars 
ordered each two single-deck cars shall be considered to be a double-deck car and 


charges thereon assessed under Section A. 
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(d) Where not to exceed two animals of different ownership are contained 
in a single owner consignment, the consignment shall be considered to be a single 
owner consignment and charges shall be assessed on that basis, and in addition 
thereto the rates under Section B shall be assessed against the other ownership 
animals, 

Section C 


The sale of “plants”, or livestock, which have been previously weighed and on 
which a commission has been charged for regularly established and registered 
traders at the Denver Union Stock Yards, will be charged for according to the 
regular rate of commission. 

Section D 


On all carloads of livestock that are put through the auction sales ring during 
Stock Show Week, the regular selling commission shall be charged by the 
market agency when said livestock are offered for sale. 


ARTICLE 3 
EXTRA SERVICE CHARGES 
The following Extra Service Charges are applicable to all species: 
Section A 


When a buyer who has purchased livestock from a commission firm requests 
any service and/or assistance, and/or elects to have the firm place billing 
order or orders and service is actually rendered, one-fourth of the regular buy- 
ing commission shall be charged for such service. This service charge shall 
not be assessed to purchasers of registered or purebred cattle bought for breed- 
ing purposes during the week of the Stock Show, or when regular buying com- 
mission is charged. 

Section B 


For each additional weight draft over 3, on account of sales Classification. $0. 1i 
For each additional check, each additional account of sales, each proceeds 
deposited or bank credit, over 2 . 05 


ARTICLE 4 
BUYING CHARGES 


Section A 


The rates for buying livestock of the various species shall be the same as 
those for selling like species. 
Section B 
When livestock bought from other firms by the purchaser himself is paid 
for and/or picked up and/or billed out or any other assistance is rendered in 
the purchase of the stock, the regular buying commission shall be charged to 
the buyer. 
Section C 
No person doing a livestock commission business is to act in the dual capac: 
ity of buyer and seller on any shipment of livestock consigned to him, with the 
exception of fat sheep and fat lambs. 
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ARTICLE 5 


DEDUCTIONS MADE BY SELLING AGENCIES AT DENVER FOR THE ACCOUNT OF OTHERS 


The charges set forth below are for the accommodation of the shippers and 
their organizations and are not collected at the direction of The Denver Live- 
stock Exchange or at the behest of or by the Government. 

(a) For the Colorado-Nebraska Lamb Feeders Association, for the Colorado’ 
Wool Growers Association and for the Colorado Stockgrowers and Feeders As- 
sociation, such assessments on livestock consignments of their members may 
be levied by the respective bodies from time to time, the names of said members 
to be filed with the respective firms. Such collections however, to be optional 
with each of said member shippers. 

(b) For the Colorado Board of Livestock Inspection Commissioners, 5 cents 
per head on all cattle originating in said state when such inspection fee has not 
been paid at loading point, for the purpose of providing proper brand inspection 
ou such shipments, 

(c) For the National Live Stock and Meat Board, 25 cents per straight cars 
(single ownership on all consignments) of cattle and hogs, and 75 cents on all 
consignments of sheep to be sold on this market. Such collection, however, to 
be optional with shippers. Commensurate charges for all other modes of arrival. 

(d) For Yard insurance coverage on fire and mixing caused by fire on all live- 
stock while in the yards, 10 cents per carload, commensurate charges on all other 
modes of arrival. 

(e) For the building fund of the National Western Stock Show Association, 
in compliance with its rules and regulations, subscription to the fund shall be 
made on the basis of a schedule as set forth below: 

1. 14%4% on all registered cattle sold at auction or at private sale. This will 
include all Hereford, Shorthorn and Angus breeding cattle entered in competition 
or exhibited on the hill property or in the yard. 

2. $10.00 per carload on feeder or fat cattle sold. This charge will apply on 
all feeder and fat cattle sold through the show auction, except ordinary commer- 
cial cattle not entered in the show. 

8. $10.00 per carload on all carloads sheep (110) head, and $5.00 per truckload 
sheep (25) head exhibited and sold. 

4, $1.00 per head on Junior Show Cattle; 50 cents per head on Junior Sheep 
and Hogs. 

5. The above subscriptions, however, shall be subject to refund within a reason- 
able time, not more than sixty (60) days, in the event such request is made by 
the subscriber in writing. 

(f) For fire insurance coverage on livestock exhibited at the National Western 
Stock Show during the week of Stock Show the following charges shall be made 
and deducted : 


Breeding cattle and fat steers______._-___-__----_~- $0.50 per head 
Nurse cows .5O per head 
TEROIIOE: GONE ns pcan ee .20 per head 
Junior Show sheep and hogs .20 per head 


(g) There shall be collected in addition to the regular selling commission on 
all livestock passing through the sales ring of the Denver Union Stock Yards, 
an auctioneer fee as hereinafter provided: 
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DURING STOCK SHOW WEEK 
OR ete aN tee ee mee pees $1.00 for each individual head 
ma Ra 3.00 for each carload 
Lots of three head or more sold together to be assessed at the carload rate. 
ae Welners and barrows. oso sos soe .50 per head 
More than six head of either hogs or sheep to be assessed at the carload rate of 
$3.00 provided they are sold as a group. 


4—H CLUB SALES AND FUTURE FARMERS OF AMERICA SALES AT AUCTION 
OTHER THAN DURING STOCK SHOW WEEK 


RMI NO Oo on $0.50 for each individual head 
Snare oR RN sh 2.50 when sold in groups of 
five or more. 

Except as modified herein, the provisions of the order of August 20, 
1946, supra, shall remain in effect to and including June 30, 1948, 
unless changed before that date. 

This order shall become effective 30 days after date of execution. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 


(A. D. 1582) 


In re St. Louis Nationa Stockyarps Company. P&S Doc. No. 1246. 
Decided August 25, 1947. 
Increase in Rates and Charges 


Respondent’s request for an increase in certain yardage charges and for the 
imposition of a new charge with reference to driving livestock to railroad 
chutes, authorized. 


. Elmer J. Scott for Livestock Branch, Production and Marketing Adminis- 
tration. Mr. Frederic P. Lee, of Washington, D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer. 


SUPPLEMENTAL ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S. C. 181 et seg.). By supplemental orders 
dated December 4, 1946 (5 A. D. 873) and May 25, 1947 (6 A. D. 428), 
the respondent has been permitted to assess certain temporary rates 
and charges until June 30, 1948, after which basic rates are again to 
be in effect unless otherwise ordered. 
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On July 29, 1947, the respondent filed a petition for modification 
seeking increases in certain of its rates and charges and the addition 
of a new section to its tariff providing for charges for driving live- 
stock to railroad chutes. The petition sets forth considerable infor- 
mation with respect to income and operating expenses of the respond- 
ent for the first six months of 1947. The Production and Marketing 
Administration, in its answer states that upon the basis of the infor- 
mation contained in respondent’s petition, the respondent appears to 
be entitled to the additional revenue which the increased rates and 
the new driving charge will produce. The Production and Marketing 
Administration, therefore, recommended that the modifications sought 
by the respondent be made effective for a period to and including June 
30, 1948. Notice of the respondent’s petition was published in the 
Federal Register on August 5, 1947 (12 F. R. 5312), and no protests 
have been received. 

Accordingly, respondent shall file and publish an amendment to 
its tariff setting forth the following rates for yarding livestock : 

Yardage Rates per head 
A. Livestock sold or resold in the commission division : 
Cattle 


B. Livestock received directly by packers through the yards: 
SEN a i i gg . 30 
Calves 
The other rates and charges for the respondent are to remain un- 
changed. However, the respondent shall also file and publish an 
amendment to its tariff providing for a new charge as follows: 


Section J-A 
DRIVING LIVESTOCK TO RAILROAD CHUTES 
Driving Livestock to Railroad Chutes for outbound shipment: 
Cattle $2. 00 per car 
1.00 per deck 
1.00 per deck 
NR a a a 1.00 per deck 
TU UTNE I i cnt ecu arts ein 2.00 per car 
The rates and charges set out above shall be in effect until and in- 
cluding June 30, 1948, after which basic rates shall again be in effect 
unless otherwise ordered. 
This order shall become effective thirty days after service on the 
respondent and a copy shall be served upon the respondent by regis- 
tered mail or in person. 





778 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 64.D, 
(A. D. 1583) 


Smmon Srecet Company v. JosepH Martinewwi anp Co., Inc. PACA 
Doc. No. 4636. Decided August 1, 1947. 


Effect of Purchase of Produce on “F. o. b. Acceptance Final’? Basis— 
Contracts—Fraud—Rejection—Damages 


Where grapes in transit after having been rejected by a previous purchaser were 
sold “f. o. b. shipping point acceptance final’ without informing second 
buyer of previous rejection, it is held that the seller did not act fraudulently 
and, therefore, under said term as interpreted by courts as well as opinions 
of the Secretary, respondent had no right of rejection and having rejected 
is liable for the loss sustained by seller.* 


Mr. Alexander Golbus, of Chicago, Illinois, for complainant. Mr. Silvio Martinelli, 
of Springfield, Massachusetts, for respondent. Mr. John T. Pearson, 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a proceeding for the recovery of reparation under the Per- 
ishable Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a 
et seg.). An informal complaint was received by the regulatory Divi- 
sion, Fruit and Vegetable Branch on December 12, 1945, and a formal 
complaint was filed on August 21, 1946. A copy of the formal com- 
plaint, together with a copy of the report of investigation, was served 
on the respondent on October 11, 1946. A copy of the report of in- 
vestigation was served on the complainant on the same date. Although 
the complaint was filed for the recovery of an amount in excess of $500, 
an oral hearing was waived by the parties and this proceeding was 
handled under the shortened procedure as provided in section 47.20 
of the rules of practice (10 F, R. 2209 e¢ seq.). 

The complaint alleges that on or about October 27, 1945, complainant 
sold to respondent a carload of 1145 lugs of Emperor grapes at the 
agreed price of $2.07 per lug or $2,370.15 f. o. b. shipping point, 
Victor, California, acceptance final for shipment to Springfield, Massa- 
chusetts. The complaint also states that respondent, through its agent 
Victory Distributing Company, was informed on the date of purchase 
that the carload of grapes involved herein had been shipped on Oc- 
tober 17, 1945, in car PFE 15244 from the Lodi district in California 
where 1,022 lugs of the shipment graded U. S. No. 1 but the remaining 
123 lugs were not inspected and that on the previous day the car had 


* Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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been ordered diverted from St. Louis, Missouri, to New York, New 
York. It is also alleged that respondent, through said agent, was in- 
formed that the Lodi district in California had received considerable 
rain prior to the time of shipment of the grapes and that there was 
considerable danger of loss in shipment to points as far east as Spring- 
field, Massachusetts, and under the circumstances involved, the sale 
would be confirmed only with the understanding that it was on an 
f. o. b. shipping point acceptance final basis with acceptance by re- 
spondent through its agent, Victory Distributing Company, and 
respondent so accepted it. On October 27, 1945, at respondent’s request 
and in accordance with the contract of purchase and sale, the com- 
plainant diverted the carload of grapes to itself, “advise” respondent 
at Springfield, Massachusetts, where the grapes were tendered to and 
rejected by respondent. The grapes were thereafter resold for re- 
spondent’s account for a net of $181.34, representing a loss to com- 
plainant of $2,188.81 for the recovery of which complainant was filed 
in this proceeding. 

Respondent’s answer admits that, on October 27, 1945, respondent 
purchased a rolling carload of grapes from complainant at the agreed 
price of $2.07 per lug f. 0. b. shipping point, Victor, California, and 
admits that respondent’s agent “accepted the shipment f. o. b. shipping 
point acceptance final but respondent has no knowledge of the destina- 
tion of the shipment after it left Springfield, Massachusetts.” Re- 
spondent denies that, on the day of purchase, it was informed through 
the Victory Distributing Company that said carload of grapes was 
shipped from the Lodi district of California on October 17, 1945, and 
that the shipment had been diverted from St. Louis, Missouri, to New 
York, New York. Respondent’s answer also denies that respondent 
was notified through its agent that there had been considerable rain in 
the Lodi district of California prior to the time these grapes were 
shipped ; denies acceptance of the grapes through its agent and denies 
that complainant tendered a carload of grapes of the quality repre- 
sented to respondent. The answer also states that at the time of 
purchasing the grapes through respondent’s agent, the complainant 
knew that the Rudin Distributing Company at St. Louis, Missouri, 
to whom complainant had shipped the grapes, had inspected and re- 
jected the shipment because of excessive decay but complainant con- 
cealed this fact from respondent’s agent and fraudulently represented 
to said agent that the grapes were in the same condition as when 
shipped from California and represented that a good sound carload of 
grapes was offered. Respondent, therefore, contends that it was en- 
titled to cancel the contract which complainant fraudulently induced 
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it to enter into. Respondent also contends that at the time the ship- 
ment was offered to it, the car had been stopped at St. Louis, Missouri, 
for two days during which time it was inspected and rejected and, 
therefore, was not in fact a rolling car. Under these conditions, re- 
spondent denies all liability to complainant in connection with this 
transaction. 

In his deposition, complainant, Simon Siegel, states that he has had 
many years of experience in the fruit and vegetable business and Octo- 
ber 27, 1945, while he was complainant’s business manager, he nego- 
tiated a sale of a carload of Emperor grapes to J. Kaufman of the 
Victory Distributing Company who was acting in this transaction as 
agent for respondent. This deponent states that he told Kaufman that 
complainant had a carload of Emperor grapes rolling to New York 
out of St. Louis, Missouri, and that the car PFE 15244 had been 
shipped from the Lodi district of California on October 17, 1945, and 
reference was made to Federal inspection made at that point disclos- 
ing that 1022 lugs then graded U.S. No. 1 but the remaining 123 lugs 
of the carload were not inspected. The certificate disclosed less than 
1% of one percent decay. Kaufman was also told that there had been 
heavy rains at loading point at about the time shipment had been made 
and there was considerable chance for loss in shipping to eastern 
points particularly since the car had been shipped ten days earlier but 
Kaufman felt that the market was strong enough, or “hot enough” as 
he expressed it, to overcome any risk involved and accepted and signed 
the invoice for respondent covering the sale on an f. o. b. shipping 
point acceptance final basis. Deponent stated that Emperor grapes 
were then in great demand, and Kaufman stated that “Martinelli 
could use the grapes as an item that would help to move other com- 
modities that were stuck.” Kaufman stated that he was Martinelli’s 
agent in Chicago; agreed to accept the car for Martinelli and in- 
structed complainant to invoice and divert the car direct to respondent 
at the f. o. b. price of $2.07 per lug. Mr. Kaufman was given the car 
number, as well as all other information which complainant had 
regarding the shipment, and he checked with the carrier to see where 
the car was before he completed negotiations for the purchase of the 
shipment. Mr. Kaufman then signed the invoice in duplicate for and 
on behalf of respondent to whom a copy was mailed promptly. This 
deponent then, at Kaufman’s direction, ordered the shipment diverted 
to respondent at Springfield, Massachusetts. Deponent states defi- 
nitely that this shipment was not represented to Kaufman as a rolling 
carload of sound grapes. The purchase was made entirely on the 
basis of the certificate of inspection at loading point. Several days 
later, Kaufman telephoned to this deponent stating that the shipment 
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had arrived at Springfield, Massachusetts, and respondent had refused 
to accept it because the grapes were then in poor condition and refused 
to pay the draft for the purchase price in the amount of $2,370.15. 
Respondent was then notified by telephone that complainant was send- 
ing the shipment on to Boston, Massachusetts, to be sold for re- 
spondent’s account. ‘This was the closest and best market for imme- 
diate sale of the grapes, and the grapes were sold there on November 
5, 1945, for a net to complainant of $181.54 which represents a loss to 
complainant of $2,188.81, no part of which has been recovered. This 
deponent states that on October 22, 1945, and before any negotiations 
were entered into with respondent, the shipment here under considera- 
tion was diverted by complainant to the Rudin Distributing Company 
at St. Louis, Missouri, to be handled on joint account and with the 
understanding that the grapes wouid be “absolutely sound on arrival.” 
On arrival of the shipment at St. Louis, the Rudin Distributing Com- 
pany advised that the grapes were not sound but nothing was said 
about inspection nor was complainant advised of the extent of decay. 
Immediately on learning that the shipment would not be sold in St. 
Louis, complainant diverted it to New York, New York, and the sale 
to respondent followed as previously related. 

James F. Giovino stated in his deposition that for the past 30 years 
he has been a commission merchant associated with the firm of G,. 
Giovino and Company in Boston, Massachusetts; and has had a great 
deal of experience in inspecting and selling fresh fruits and vegetables 
at auction on that market. On or about November 1, 1945, this de- 
ponent received notice from complainant that car PFE15244 had been 
diverted to G. Giovino and Company at Boston, Massachusetts, for 
sale at auction. The car was subsequently received and placed with 
H. Harris and company, an auction company. The car arrived at 
Boston, Massachusetts, on November 4, 1945, and was sold by said 
auction company on the following day. This deponent did not inspect 
the grapes, but they were inspected by the Sloan Inspection Bureau 
and an unusual amount of decay was found but the car had been in 
transit six days in excess of regular schedule from California. This 
deponent stated that it is customary to sell grapes at auction when the 
shipment arrives showing considerable decay. This deponent was 
present when the grapes in question were sold at auction and the usual 
and customary number of bidders were present and the grapes were 
sold in the usual manner with a fair price obtained in the amount of 
$928.30. The charges totaling $711.96 were the fair, reasonable and 
customary charges. This deponent deducted the usual commission 
of $35.00, and sent the net proceeds of +181.34 to complainant on 
November 6, 1945. 
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James R. Sloan states in his deposition that he has been an inspector 
of foods in Boston, Massachusetts, for the past 12 years and inspected 
the car in question on its arrival there but he could give very little in. 
formation concerning it since he did not have his records with him 
at the time the deposition was taken. He stated, however, that it was 
his opinion that fruit would show considerable decay when shipped § 
long distances in cars with doors that would not close up properly, f 
as appears to have been the case with the car involved in this 
proceeding. 

It is shown by the deposition of Philip L. Caples that this deponent 
is an auctioneer in the employ of H. Harris and Company. This firm 
has sold fresh fruits and vegetables at auction for a great many years, 
and the carload of grapes involved in this proceeding was sold in the 
usual and customary manner which means that the car is unloaded and 
the contents placed on the auction floor at night. Buyers have an 
hour and a half before the sale to inspect the fruit offered. This de- 
ponent personally supervised the sale, and a fair and reasonable price 
of $928.30 was obtained for the grapes. All charges and deductions 
were reasonable. 

The report of investigation contains a photostatic copy of a letter | 
written by John Kaufman of the victory Distributing Company to 
the Department on January 28, 1946, in which it is said that the carload 
of grapes in question was purchased on October 27, 1945, for respond- 
ent with the understanding that it was a rolling car of good grapes. 
Respondent rejected the shipment after learning that the car had been} 
stopped at St. Louis, Missouri, where it was rejected by the Rudin! 
Distributing Company. Respondent learned of this prior rejection} 
and finding the grapes in poor condition on arrival at Springfield, f 
Massachusetts, the shipment was rejected. 

The report of investigation also contains photostatic copies of two) 
letters from the Rudin Distributing Company to the Department. In| 
one dated February 12, 1946, it is said that the car in question arrived f 
at St. Louis, Missouri, on October 26, 1945, and was rejected that day 
because the grapes were not in sound condition, but Federal inspection f 
was not secured. In the other letter dated March 6, 1946, it is said} 
that the purchase was made from complainant with the understanding 
that the grapes would arrive sound and a hurried inspection disclosed 
that the grapes were not sound, but records fail to indicate the per- 
centage of decay. 

The record contains two certificates of Federal inspection of the} 
grapes involved in this proceeding. The certificate covering inspec-f 


tion secured at the time of shipment from Victor, California, onf 


October 17, 1945, discloses that 1,022 lugs of the grapes then graded 
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U.S. No.1 Table. It appears that 123 lugs of the carload were not 
covered by this inspection. The certificate of inspection made at Bos- 
ton, Massachusetts, for condition on November 5, 1945, states: 

“Berries that are free from decay are generally firm and firmly attached to 
capstems, stems wilted. Decay ranges from 5% in some lugs to 90% in others, 
mostly 15 to 30%, consisting principally of Gray Mould Rot, various stages, mostly 
occurring as small to large nests throughout lugs.” 


FINDINGS OF FACT 


1. Complainant, Simon Siegel Company, is a partnership composed 
of Simon Siegel and Ruth Siegel whose post office address is 1425 
South Racine Avenue, Chicago, Illinois. 

2. Respondent, Joseph Martinelli and Company, Inc., is a corpora- 
tion whose address is 157 Lyman Street, Springfield, Massachusetts. 
At all times mentioned in the complaint filed herein, respondent was 
licensed under the act. 

3. On October 27, 1945, complainant contracted in interstate com- 
merce to sell and respondent to purchase a carload of 1,145 lugs of 
Emperor table grapes at the agreed price of $2.07 per lug or $2,370.15 
for the carload f. 0. b. shipping point acceptance final. These grapes 
were contained in car PFE 15244 shipped from Victor, California, on 
October 17, 1945, billed to Kansas City, Missouri, and subsequently 
diverted to St. Louis, Missouri for delivery to the Rudin Distributing 
Company. This company made a hurried examination of the ship- 
ment on its arrival at St. Louis, Missouri, on October 26, 1945, and 
refused to accept delivery because the grapes were not found entirely 
sound on arrival there, but no inspection was secured and later in 
the afternoon of the same day complainant diverted the shipment to 
itself at New York, New York. On completing negotiations for the 
sale to respondent as aforesaid, the shipment was again diverted by 
complainant to Springfield, Massachusetts, for delivery to respondent. 

4, On October 27, 1945, the Victory Distributing Company of Chi- 
cago, Illinois, acting as broker and on instructions from respondent, 
purchased the aforesaid carload of grapes from complainant at the 
price and under the terms previously stated. The shipment arrived 
at Springfield, Massachusetts, on October 30, 1945; was promptly 
rejected by respondent and was again diverted by complainant on 
the following day to G. Giovino and company at Boston, Massachu- 
setts, for sale at auction for respondent's account. 

5. G. Giovino and Company placed the shipment in the hands of 
H. Harris and Company, auctioneers, at Boston, Massachusetts, on 
November 5, 1945, and this auction company sold the grapes on the 
following day for a gross of $928.30 which, after deducting freight, 
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commission and other proper charges, left a net to complainant of 
$181.34 which represents a loss to complainant of $2,188.81 for the 
recovery of which complaint was filed in this proceeding. 

6. Federal inspection of 1,022 lugs of the grapes involved in this 
proceeding which was secured at loading point, Victor, California, on 
October 17, 1945, discloses that this portion of the shipment then 
graded U.S. No.1 Table. No inspection was made at that time of the 
remaining 123 lugs included in the shipment. Federal inspection for 
condition at Boston, Massachusetts, on November 5, 1945, discloses that 
the berries which were free from decay were generally firm but stems 
were wilted and decay of berries generally ranged from 15 to 30 per- 

-cent, consisting principally of Gray Mold Rot in various stages. 

7. Informal complaint was filed on December 12, 1945, and within 

nine months after the cause of action accrued. 


CONCLUSIONS 


Respondent admits entering into a contract to purchase the carload 
of grapes from complainant at the price and under the terms alleged 
in the complaint but contends that it was not bound by this agreement 
and, therefore, had a right to reject it because complainant fraud- 
ulently represented that the car was continuously in transit from Cali- 
fornia loading point until the time of the sale to respondent when in 
fact it had been stopped at St, Louis, Missouri, and there rejected by a 
former purchaser before it was offered to respondent. The record 
discloses that the shipment was first billed to Kansas City, Missouri, 
and was thereafter diverted to St. Louis, Missouri, for delivery to a 
dealer there who refused to accept it on finding that the grapes were 
not then entirely sound, and immediately thereafter complainant 
diverted the shipment to itself at New York, New York. Because of 
this situation, respondent alleges that complainant fraudulently repre- 
sented that the grapes were in good condition and continuously moving 
eastward when in fact complainant knew that such was not the case, 
but the record fails to support this charge. The car was delayed 
approximately a day by the stop in St. Louis, Missouri, and so far as 
the record discloses complainant made no statements to respondent 
concerning any previous efforts to sell the grapes. With the exception 
of the short delay in St. Louis, Missouri, the car was continuously in 
transit from the time of shipment and moving eastward. If complain- 
ant had any reason to believe that the grapes were in as bad condition 
at St. Louis, Missouri, as respondent contends, then good judgment 
and good business would have compelled prompt disposition in St. 
Louis or some other large and comparatively close market. Here, as 
in Carlton-Davis Company, Inc. v. McClelland-Nennard Company 
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et al. PACA Docket No. 2333 S. 1530, there is no showing that any 
false or misleading statement was made for a fraudulent purpose. 
Furthermore, as previously stated, it is reasonable to assume that 
complainant must have honestly believed that the produce would at 
least reach New York, New York, in reasonably sound condition or 
earlier disposition would have been arranged, and it also appears that 
complainant warned respondent’s broker and buying agent that there 
was some danger in shipping the grapes as far as Springfield, Massa- 
chusetts, but this agent advised that the grapes were so badly needed 
by respondent that he would be willing to gamble on reasonably sound 


condition on arrival there. 

Having disposed of the question of fraud, attention is directed 
to the contract of sale which contains the express provision “f. 0. b. 
shipping point acceptance final” which, according to the regulations 
promulgated under the act (7 CFR, Cum. Supp. 46.24m), means 
that the buyer accepts the produce f. 0. b. cars at shipping point 
without recourse. Ina recent case, 7he LeRoy Dyal Company, Ine. 
v. Charles R. Allen, 161 F. 2d 152, the court quoted from the afore- 
said regulations, paragraph (i) defining “f. 0. b.”; paragraph (1) 
defining “f. 0. b. acceptance” and paragraph (m) defining “f. 0. b. 
acceptance final” and held: 

“The phrase ‘f. 0. b. aeceptance final’ is found in the contract in suit, and 
it is therefore important to ascertain its meaning; for while the statute does 
not purport to change the substantive law of sales, it is obvious that the 
rights of the parties must be governed by the terms of the contract. On its 
face the phrase does not purport to enlarge the right of a buyer of perishable 
commodities in the rejection of the goods but rather restricts his privileges 
in this direction. The defendant seems to concede the truth of this obser- 
vation. His position is that if the seller in a contract which contains this 
phrase delivers according to the contract, or if the buyer accepts delivery, 
the buyer has absolutely no recourse against the seller exeept for fraud. 
Hence the defendant says that it was of the utmost importance to him that 
the seller meticulously comply with the terms of his contract since this docu- 
ment was his only protection. By this line of reasoning the defendant asks 
the court to lay aside the law of substantial compliance with contracts and 
to apply the strictest and most technical construction possible to the contract 
in suit in regard both to the dates of the inspection and the dates of shipment 
of the commodities. 

“This position is not tenable and it does not accord with the construction 
placed upon the phrase ‘f. 0. b. acceptance final’ by decisions of the Depart- 
ment of Agriculture. It is of course true that if a seller delivers produce 
in strict accordance with the terms of the contract, the buyer has no defenses; 
but it is not correct to say that if a buyer accepts delivery of a shipment 
‘f. o. b. acceptance final’ he has no remedy against the shipper whatsoever 
except in cases of fraud. It may be conceded that the declaration in para- 
graph (m) of Section 46.24 that the buyer accepts the produce without re- 
course, taken by itself, seems to leave him without any right of recovery; 
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but this paragraph must be read in connection with the definitions set out 
in paragraphs (i) and (1) above quoted. When this is done it becomes ap- 
parent that the buyer surrenders his right of rejection under either the (1) 
or the (m) form of contract, but that the buyer under the (1) form of contract 
is entitled to recover damages for a change in the condition of the produce 
during transit, if the change was due to the fact that the produce was not 
shipped in suitable shipping condition, whereas the buyer under the (m) 
form of contract does not have a right of recovery for such damages. In other 
words, the buyer’s right to recovery is more restricted under paragraph (m) 
than under paragraph (1). Nevertheless the buyer under either form of 
contract may recover from the seller for damages caused by the latter’s 
failure to comply with the contract as to the character of the goods, the time 
of shipment or other material provision of the agreement. 

“This interpretation has been placed upon the phrase by rulings of the Depart- 
ment of Agriculture in cases adjudicated under the statute. In Nick Argondelis 
v. Senter Bros., Inc., May 15, 1945, 4 Agriculture Decisions 420, the Department 
considered the defenses of a buyer who had rejected a carload of strawberries 
on the grounds that the number of the car and the date of shipment differed 
from those specified in a contract f. o. b. acceptance final. 

“The Secretary held that neither circumstance constituted a good defense, point- 
ing out that even if the time of shipment was of the essence of the contract, ship- 
ment of the car one day late was a sufficient compliance, and also that the goods 
shipped were those intended for the buyer even though not contained in the car 
specified in the broker’s memorandum, and that the goods were of the quality 
called for by the contract. In the course of his opinion the Secretary said 
(4 A. D, 424): 

“e * * It is needless, however, to further discuss the points raised since 
the contract of sale was on an f. o. b. acceptance final basis. This term as under- 
stood in the trade meant that respondent had no right of rejection and was 
without recourse for any change in quality or condition during transit. If other 
specifications stated in the contract, such as grade or quality at shipping point, 
or time of shipment, were breached, the respondent would be entitled to recover 
for losses shown to have been sustained. D. B. Brunt & Co., Inc. v. 8. Goldsamt, 
Inc., 1 A. D. 605. Here the respondent rejected the shipment in violation of the 
contract.’ 

“See also L. Gillarde Co. v. Ritter Co. et al., July 16, 1945, 4 A. D. 594; ZL. Gil- 
larde Co. v. Joseph Martinelli & Co., July 3, 1946, 5 A. D. 555, and the decision in 
the pending case, March 25, 1946, 5 A. D. 214. 

“We see no occasion to depart from this construction of the regulation by 
issuing authority. It complies with the spirit and serves the purpose of the Act 
to prevent or at least to minimize the unreasonable rejection of perishable com- 
modities without interfering with the general rights of the parties to sales con- 
tracts which have been so carefully worked out in the decisions of the courts and in 
the uniform sales acts so widely adopted in the states of the union. Certainly 
the use of the restrictive phrase in the contract under consideration adds no 
strength to the buyer’s defense. We have no hesitation in rejecting the buyer’s 
argument that we should give a strained interpretation to the contract so as to 
impose upon the shipper the strictest compliance with the terms as to shipment 
without regard to the justice of the situation and the realities of the business 
world. To do so in the pending case would serve only to distort the law for 





6 A. D. PACA DOC. NOS. 4503 AND 4504 787 


the benefit of one whose unreasonable rejection of the commodities was the very 
sort of conduct that the statute was designed to prevent.” 


For the reasons stated in the foregoing opinion of the court and 
pertinent decisions of the Secretary interpreting the regulations to 
which reference has been made, it is concluded that the rejection of the 
shipment of grapes by the respondent in the instant proceeding was 
without reasonable cause, and reparation should be awarded com- 
plainant for the full amount of the loss sustained as the result of such 
rejection and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $2,188.81, with interest thereon at 5 per- 
cent per annum from October 30, 1945, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail, or 
in person, and, except as to the date of payment of reparation and as 
to service on the parties, this order shall become effective 20 days 
after its date. 


(A, D. 1584) 
PACA Doe. Nos. 4503 and 4504.* Decided August 5, 1947. 
Dismissal of Petition for Reconsideration 


Respondent’s petition for reconsideration dismissed where it is concluded that 
the questions raised in the petition were sufficiently considered in the issu- 
ance of the original order.** 

Messrs. Shearer & Thomas, of San Francisco, California and Messrs. Blanksten 
and Lansing, of Chicago, Illinois, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER DISMISSING RESPONDENT’S PETITIONS FOR REHEARING, 
REARGUMENT AND RECONSIDERATION 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1940 ed. 499a et seq.). 
By order dated June 4, 1947,complainant * * * wasawarded rep- 
aration for the loss resulting from respondent’s repudiation of a con- 
tract to sell to complainant 15 carloads of grapes, and complainant 
* * * was awarded reparation for the agreed brokerage of $495. 
~ *As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 

**Reference to other points involved in this case will be found in Index-Digest in this 


issue of Agriculture Decisions.—Ed. 
761247—47——-4 
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The basis for the order was the conclusion that the contract between 
complainant * * * and respondent was not abrogated by reason 
of the termination by the Office of Price Administration of price con- 
trol for grapes. 

On June 18, 1947, respondent was granted an extension of time with- 
in which to file in each docket a petition for reconsideration and on 
the same day an order was issued staying the reparation order. Peti- 
tions for Rehearing, Reargument and Reconsideration were received 
July 8, 1947. 

In the petitions respondent advances numerous objections concern- 
ing the validity of the order of June 4, 1947. The principal argument 
involves the contract of sale, it being contended that the ceiling price 
at the time of performance was to control whereas we found that the 


price agreed upon was $2.63, plus any increase in the ceiling price 


after December 11, 1944. 

The contract terms set forth in the findings of fact are those stated 
in the Broker’s Confirmation of Sale dated September 22, 1944. This 
confirmation wassignedby * * *. A copy of the confirmation was 
sent to respondent and no objection was made to the contents. The 
terms in the confirmation are almost the exact words of respondent’s 
telegram to the broker, dated September 20, 1944. Accordingly, we 
find no basis for altering our previous conclusions concerning the con- 
tract entered into by the parties. 

It is concluded that the questions raised by the petitions have been 
sufficiently considered in the issuance of the order of June 4, 1947, and, 
therefore, the petitions are dismissed without service on the complain- 
ants. The original order is affirmed except that the effective date is 
extended to 30 days from the date of this order. 


(A. D. 1585) 


AmeERICAN Fruir Growers Incorroratreo v. Lewis D. Gotpsrremn 
Frurr & Propuce Corporation. PACA Doc. No. 4590. Decided 
August 6, 1947. 


Rejection Without Reasonable Cause—Suitable Shipping Conditions— 
Agreement to Restrict Sales—Damages 


Where complainant through a broker sold a carload of tomatoes to respondent 
who rejected them upon arrival contending that the broker had breached 
an alleged agreement not to sell similar tomatoes in same market and also 








6 A.D. AMERICAN FRUIT GROWERS INC. V. LEWIS D. GOLDSTEIN 789 









that the tomatoes were abnormally deteriorated, it is held: the alleged agree- 
ment, if made, was not authorized by complainant, the tomatoes were in 
suitable shipping condition and, therefore, the rejection was without reason- 





able cause for which damages should be awarded complainant for the differ- 





ence between the contract price and the net proceeds realized on the resale 





of the commodity.* 












. Harry S. Dunmire, of Pittsburgh, Pennsylvania, for compainant. Mr. Ned 
Stein, of Philadelphia, Pennsylvania, for respondent. J/r. James A, O'Donnel, 





Examiner, 






Decision by Thomas J. Flavin, Judicial Officer. 






PRELIMINARY STATEMENT 






This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1940 ed. 499a et seqg.), 
instituted by a formal complaint filed March 15, 1946. Complainant 
alleges that on April 28, 1945, through American National Cooperative 
Exchange, Inc., a public broker, it sold to respondent a carload of 
tomatoes, NWX 1427, then in transit from Weslaco, Texas; and that 
when the shipment arrived at destination respondent refused to accept 
and pay for the tomatoes which was in violation of the act. It is fur- 
ther alleged that complainant promptly resold the tomatoes and sus- 
tained a loss of $1,200.67, and an award of reparation is requested for 












this amount. 

An investigation of the complaint was made by the Department. 
A copy of the resulting report of investigation and a copy of the com- 
plaint were served upon respondent on April 27, 1946. A copy of the 







report was served upon complainant on the same day. 

On June 5, 1946, respondent filed an answer to the formal complaint 
and a counterclaim. In the answer, respondent admits the purchase 
of the tomatoes in our NWX 1427 but denies that the tomatoes com- 
plied with the contract requirements or that the American National 
Cooperative Exchange, Inc., is a public broker with authority to exe- 
cute a contract on behalf of respondent. It is averred that the ex- 
change is a subsidiary of, and is wholly owned by, complainant. In 
the counterclaim, respondent alleges the purchase on April 28, 1945, 
of two carloads of tomatoes, ART 16712 and NWX 1427, at $2 per 
lug for 6 x 6 size and $1.75 per lug for 6 x 7 size, f. o. b. Weslaco, Texas, 
with the understanding that the exchange would not sell any other 
similar tomatoes in the Philadelphia market under those prices. <Ac- 
cording to the respondent, car ART 16712 arrived on May 2 and the 
price was paid but thereafter the exchange, in breach of the agreement, 




















*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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sold similar tomatoes on the market at lower prices, resulting in a loss 
to respondent of $885.76. In addition to seeking an award of repara- 
tion for the loss sustained, respondent contends that the breach justified 
the rejection of the second carload, NWX 1427. 

In reply to the counterclaim, complainant denies there was an agree- 
ment by the broker to restrict sales of tomatoes in Philadelphia. It 
also denies that the same brand or grade of tomatoes were sold there at 
lower prices than respondent had paid. 

An oral hearing was held at Philadelphia, Pennsylvania, on April 
14, 1947, at the request of respondent. The parties were represented 
by counsel. Several witnesses appeared and testified, and three deposi- 
tions taken on behalf of complainant were introduced in evidence. 


FINDINGS OF FACT 


1. Complainant American Fruit Growers Incorporated is a corpora- 
tion with offices in Los Angeles, California, and other places through- 
out the United States. It is, and at the time of the transaction with 
respondent was, licensed under the act. 

2. Respondent Lewis D. Goldstein Fruit & Produce Corporation is a 
corporation located at Second and Dock Streets, Philadelphia, Penn- 
sylvania, and is licensed under the act and was so licensed at the times 


involved in this proceeding. 

3. The American National Cooperative Exchange, Inc., is a corpora- 
tion with offices in the principal cities of the United States including an 
office at 134 Walnut Street, Philadelphia, Pennsylvania, and is a public 
broker in the fruit and vegetable business. 

4. On April 28, 1945, this public broker negotiated contracts for the 
sale by complainant to respondent of two carloads of tomatoes, car 
NWX 1427, containing 730 lugs and car ART 16712 containing 780 
lugs. The tomatoes were Pacemaker Brand, U.S. No. 2 grade, and the 
price per lug was $2 for size 6 x 6 and larger and $1.75 for size 6 x 7, 
f. o. b. Weslaco, Texas. 

5. The broker made out and forwarded to respondent the originals 
of the standard memoranda of sale, which contained the foregoing 
terms for both cars. Lewis D. Goldstein signed the original memo- 
randa. 

6. The tomatoes in car NWX 1427 were inspected at Weslaco on 
April 26, 1945. The Federal certificate states that the tomatoes 
graded U.S. No. 2 with no decay. This car was shipped from Weslaco 
on the same day under initial ice, consigned to complainant at St. 
Louis, Missouri. The tomatoes in car ART 16712 was Federally in- 
spected at Mercedes, Texas, on April 23, 1945, and were shipped on 
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or about April 24, 1945. They were certified as U. S. No. 2 grade 
without decay. 

7. After the sale of the two carloads of tomatoes to respondent 
on April 28, 1945, complainant ordered the cars diverted to com- 
plainant at Philadelphia, advise respondent. Icing instructions were 
also given to the carrier in accordance with respondent’s request. 

8. Car ART 16712 arrived in Philadelphia on May 2, 1945. The 
Binney Inspection Service inspected some lugs of tomatoes in the 
upper layers and found the decay to range from 0 to 8 percent, aver- 
aging 3 percent soft rot. Respondent accepted the shipment and 
paid the invoice price of $1,458.75. 

9. Car NWX 1427 arrived at Philadelphia on May 4, 1945. An 
inspection was made by the Binney Inspection Service of the lugs 
in the two upper layers. The percentage of soft rot decay ranged 
from 0 to 16 percent, averaging 6 percent. The decay found was not 
abnormal for shipments from Texas under normal conditions. 
Respondent refused to accept this shipment and refused to pay the 
invoice price of $1,351.50. 

10. Complainant resold the tomatoes in car NWX 1427, after rejec- 
tion by respondent, for the best prices obtainable. The gross pro- 
ceeds were $647.50, and the expenses paid were freight, $445.14; de- 


murrage and track storage, $4.53; labor sorting, $5.50; depot delivery, 
$6.50; brokerage, $35. The net proceeds were $150.83. 

11. An informal complaint was filed by complainant on May 11, 
1945, which was within nine months after the cause of action accrued. 


CONCLUSIONS 


The contracts for the sale by complainant and the purchase by 
respondent of the two carloads of tomatoes involved in this pro- 
ceeding arose out of negotiations between Lewis D. Goldstein, Presi- 
dent of respondent, and Ralph A. Spear, Manager of the American 
National Cooperative Exchange, Inc., Philadelphia office. Respond- 
ent contends in the answer to the complaint that the exchange was not a 
public broker, as alleged by complainant, and therefore, had no au- 
thority to execute a contract on behalf of respondent. The facts 
show that the original memoranda of sale were submitted to Gold- 
stein for his approval and he signed them for respondent as the pur- 
chaser. It makes no difference then whether the exchange was 
acting in the capacity of a public broker or as the agent only of the 
complainant. 

Respondent’s theory is that the American National Cooperative Ex- 
change, Inc., is not a public broker because it is wholly owned by, and 
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is a subsidiary of, the complainant. This same contention was raised 
but dismissed in prior decisions. American Fruit Growers Incorpo- 
rated v. Sam Goldstine & Son, 3 A. D. 506. In that proceeding the 
purchaser did not sign the memorandum of sale. 

The next point raised by the respondent’s answer is whether the 
tomatoes received in car NWX 1427 were in suitable shipping condi- 
tion. We found in Finding No. 9 that there was no abnormal de- 
terioration. These tomatoes when shipped graded U. S. No. 2. The 
Binney Inspection Service report, dated May 4, 1945, states that the 
tomatoes on arrival had an average of 6 percent soft decay. Rich- 
mond D. Fetterolf, who operates that inspection service, appeared as 
a witness for respondent at the oral hearing. He stated that inspec- 
tions of cars by his company are confined to the upper two layers 
and the decay is usually greater there due to the higher temperature. 
He further stated that the amount of decay noted in the report was 
a little higher than the average decay in shipments from Texas un- 
der normal conditions but he would not consider the percentage ab- 
normal. It is concluded that the tomatoes in NWX 1427 were in suit- 
able shipping condition when shipped on August 26,1945. 

The contention made by respondent in its counterclaim concerns 
the alleged understanding between Lewis D. Goldstein and Ralph A. 
Spear to restrict the sale of tomatoes. At the oral hearing, Goldstein 
testified, in effect, that he told Spear that he would not buy the two 
carloads of tomatoes unless Spear agreed not to job other carloads of 
U.S. No. 2 tomatoes in Philadelphia at a lower price during the period 
respondent would be selling the two carloads in question, and Spear 
so agreed. It appears from the record that R. A. Spear died on Sep- 
tember 29, 1945. Fred J. Wissell, the present manager of the Ameri- 
can National Cooperative Exchange, Inc., Philadelphia office, who 
was at the time of the transaction, the auction manager and depot 
salesman for fruits and vegetables, testified that he did not hear of 
the alleged agreement between Goldstein and Spear. Hugh Williams 

yas manager of the Texas Division of American Fruit Growers, In- 
corporated, during the year 1945, and he stated that his division never 
entered into an agreement such as is claimed by respondent with any 
purchaser. 

Complainant argues that the alleged agreement should not be con- 
sidered for three reasons: it is a violation of the parol evidence rule 
because the contracts between the parties were in writing; such agree- 
ment was not authorized by or known to complainant; the agreement, 
if made, was not breached. We believe the issues under consideration 
may be answered in the following manner. Giving the fullest effect 
to the testimony introduced in behalf of respondent, it appears that 
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the agreement, if any, existed solely between respondent and the ex- 
change. Goldstein did not testify that Spear made such agreement on 
behalf of complainant. Therefore, the breach of the alleged agree- 
ment cannot be interposed in this proceeding as an obstacle to the 
recovery by complainant. 

There is an additional reason why respondent’s contention cannot 
be sustained. The carload of tomatoes sold by the exchange in job 
lots on May 7, which is the basis of respondent’s complaint, was ART 
21175. Goldstein testified that these tomatoes were U. S. No. 2 grade 
and some lugs were labelled with the Pacemaker brand. Wissell stated 
that he inspected the tomatoes and the lugs were not labelled and were 
poorer than U. 8S. No. 2 grade, which was the reason why they sold at 
the low prices. The tomatoes were inspected by the Railroad Perish- 
able Inspection Agency on May 7. The report of this inspection does 
not show that the lugs were labelled and, although the lugs were 
marked U.S. No. 2, the tomatoes were noted as having 7 percent soft 
rot and grade defects of 54 percent “chiefly growth cracks, scars, puffy, 
misshapen.” The U.S. Standards For Fresh Tomatoes provide that 
tomatoes in order to meet U.S. No. 2 grade may not have niore than 10 
percent grade defects in any container of which not more than one 
percent may be for soft ripe tomatoes or tomatoes affected by decay at 
shipping point. In addition a total tolerance of not more than 5 per- 
cent shall be allowed for soft ripe tomatoes or those affected by decay 
en route or at destination. The tomatoes in car ART 21175 did not 
meet the requirements of the U. S. No. 2 grade and, therefore, the 
alleged agreement was not breached. It is concluded that the allega- 
tions in the counterclaim are without merit and the counterclaim 
should be dismissed. 

The rejection by respondent was without reasonable cause and was 
in violation of section 2 of the act. Reparation should be awarded 
complainant in the amount of $1,200.67 with interest. The facts should 
be published. 

ORDER 


Within 80 days from the date of this order, respondent shall pay 
to complainant, as reparation, the sum of $1,200.67, with interest 
thereon at 5 percent per annum from May 7, 1945, until paid. 

The counterclaim is dismissed, 

The facts shall be published. 

Copies hereof shall be served on the parties by registered mail, or 
in person, and, except as to the date of payment of reparation and as 
to service on the parties, this order shall become effective 20 days after 
its date. 
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L. Gitutarpe Company v. Nasu-Fincu Company. PACA Doc. No. 
4617. Decided August 8, 1947. 


Dismissal—Failure to Meet Contract Requirements—Term “Good” Quality 


Where complainant contracted to sell respondent a carload of good onions f. o. b. 
“rolling acceptance final,” in an action by complainant for the purchase price, 
held, that the term “good” is indefinite but requires the produce to be at 
least merchantable and, since the onions were worthless and condemned at 
destination, the complaint should be dismissed.* 


Counterclaim—Breach of Warranty—Loss of Profits 


Where respondent, in action by complainant for purchase price of onions sold 
to respondent, counterclaimed for freight charges and lost profits because 
onions were condemned at destination, held that reparation should be 
awarded respondent for the freight paid but the profit of 40 cents per bag 
claimed is speculative and can not be allowed because the 40 cent markup 
was the total amount allowed by OPA for all intermediate handlers and 
since respondent and complainant were both such handlers, respondent was 
not entitled to entire 40 cent markup.* 


Meaning of Terms—‘“Rolling Acceptance Final” and “F. O. B. 
Acceptance Final’’ 


Term “rolling acceptance final’ is substantially the same as “f. o. b. acceptance 
final” and means that the receiver has no right of rejection and is under- 
stood to have accepted the shipment while in transit at the time of purchase 
without recourse for lack of suitable shipping condition but may recover 
damages resulting from other material breaches by the shipper.* 


Messrs. Spiegel & Rosenblatt, of Chicago, Illinois, for complainant. Mr. Seward 
R. Moore, of Minneapolis, Minnesota, for respondent. Mr. George R. Spring- 
borg, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a proceeding for the recovery of reparation under the Per- 
ishable Agricultural Commodities Act, 1930 (7 U.S. C. 1940 ed. 499a 
et seqg.). An informal complaint was filed by the L. Gillarde Com- 
pany on October 2, 1945, for the recovery of the agreed purchase price 
of a carload of onions and on October 22, 1945, the Nash-Finch Com- 
pany filed an informal complaint alleging that a substantial loss had 
been sustained by it in connection with the same transaction as a re- 
sult of the failure of the L. Gillarde Company to ship onions which 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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would meet contract requirements. Formal reparation complaints 
were received from each of the parties, one from the L. Gillarde Com- 
pany on December 10, 1945, and one from the Nash-Finch Company 
on June 6, 1946. The L. Gillarde Company was served with a copy 
of the report of investigation on August 1, 1946, and on the following 
day with a copy of the formal complaint filed by the Nash-Finch 
Company. On August 2, 1946, the Nash-Finch Company was served 
with a copy of the report of investigation and a copy of the formal 
complaint filed by the L. Gillarde Company. Both parties have filed 
formal answers denying all liability and each contending that the 
other is indebted to it in connection with the same transaction. Since 
both complaints are based upon the same transaction and the L. Gil- 
larde Company filed the first complaint, it will be considered as com- 
plainant for purposes of convenience and the Nash-Finch Company 
as respondent and counter-complainant. 

In the complaint filed by the L. Gillarde Company, it is alleged that 
on or about June 5, 1945, the complainant, by contract confirmed in 
writing on June 11, 1945, sold a carload of onions consisting of 189 
bags of large white onions, 355 bags of medium white onions and 56 
bags of medium yellow onions at the agreed f. o. b. price of $2.60 per 
bag or $1,560 for the carload rolling acceptance final. Shipment was 
made in car NRC 14192 which moved in interstate commerce from 
Phoenix, Arizona, to respondent at Hastings, Nebraska, where the 
shipment was accepted by respondent which has ever since failed, 
neglected and refused to pay complainant any part of the aforesaid 
purchase price for the recovery of which this complaint was filed. 

On August 8, 1946, respondent, Nash-Finch Company, filed an 
answer denying all liability to the complainant and by reference to 
its complaint filed herein on June 6, 1946, incorporated the statements 
therein contained which in substance allege that as the result of deliv- 
ery of onions which were unfit for human consumption, the L. Gillarde 
Company is indebted to it in the amount of $2,394, which is claimed 
to be the amount of the loss sustained. 

A formal hearing was held at Grand Island, Nebraska, on February 
28, 1947, at which both parties entered appearance by counsel and 
offered testimony. By deposition, Gus Williams who is manager for 
the complainant’s potato and onion department, testified that on or 
about June 5, 1945, Mr. Schultz of respondent company called by 
telephone stating that he wanted to purchase some potatoes. He was 
told that complainant had no potatoes to offer but was then loading 
crystal wax onions out of Phoenix, Arizona, at f. 0. b. prices of around 
$2.50 per sack. Mr. Schultz agreed to purchase a carload and Mr. 
Williams stated that it took about a week to secure the onions. Since 
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the price had advanced in the meantime, Mr. Schultz was called and 
at that time told that the onions would not all be three inches and 
larger in size and when Mr. Schultz asked for good onions he was 
told that “we had a man on the ground and our man wouldn’t put 
money into onions that wasn’t good.” It was also made clear that 
complainant sold its merchandise either shipping point acceptance 
final or rolling acceptance final and on June 9, 1945, Mr. Williams 
stated that “I gave him the manifest and price of $2.60 f. o. b. shipping 
point. I also mentioned that this car was sold rolling acceptance 
final.” This deponent also stated that on June 11, 1945, he sent a 
telegram to Mr. Schultz confirming their previous conversation by 
telephone and confirming the sale of the onions shipped in car NRC 
14192 from Phoenix, Arizona. He added that there was nothing in 
the wire not previously agreed upon except the following statement 
which it is complainant’s custom to add: 


“We not responsible for railroad delays, intransit hazards, acts of God, U. S. 
Department of Agriculture errors or any other acts beyond our control.” 

Mr. Schultz testified at the hearing to the effect that on or about 
June 5, 1945, he telephoned to Mr. Williams who stated that he could 
ship a carload of white Barbosa onions, three-inch minimum, at a 
price of $2.50 per bag. Williams stated that he could not secure Fed- 


eral inspection at shipping point but said that the onions would grade 
at least 85% U.S. No. 1 and would be good because he had his own 
man buying them. This witness stated that he purchased the onions 
with that understanding and asked Williams to furnish the car num- 
ber as soon as possible. He was positive in his statement that “rolling 
acceptance final” was not mentioned during the negotiations. 

The record indicates that car NRC 14192 was loaded with 600 bags 
of onions at Tolleson, Arizona, on June 9, 1945. It was shipped on the 
following morning with vents open and plugs out and billed to com- 
plainant at Chicago, Illinois. On June 11, 1945, this shipment was 
diverted to respondent at Hastings, Nebraska, and on the same day 
respondent received the following telegram from complainant: 

“CONFIRMING PHONE CONVERSATION OF JUNE 5TH DIVERTING YOU 
NRC 14192 SHIPPED FROM PHOENIX ARIZONA DISTRICT JUNE 9TH 
CONTAINS 189 50 LB BAGS LARGE WHITH ONIONS 385 50 LB BAGS 
MEDIUM WHITE ONIONS ALSO 56 50 LB BAGS MEDIUM YELLOW ONIONS 
BASIS 2.60 FOB ARIZONA CAR NOW ROLLING SPRI SHIPPING POINT 
ROLLING ACCEPTANCE FINAL WE NOT RESPONSIBLE FOR RAILROAD 
DELAYS INTRANSIT HAZARDS. ACTS OF GOD. U. S. DEPARTMENT OF 
AGRICULTURE ERRORS OR ANY OTHER ACTS BEYOND OUR CONTROL 
EXPECT HAVE NUMBER ON POTATOES IN DAY OR SO WILL ADVISE 
SOON AS POSSIBLE.” 
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It appears that the only complaint registered by respondent on 
receipt of the above quoted telegram was the following statement in a 
letter written by Schultz to complainant on June 11, 1945: 

“We have your confirmation of a car of onions NRC 14192, and note that you are 
billing these on the basis of $2.60, F. O. B. Arizona, which is a dime higher, I 
believe, than your price to us over the phone. Will you please advise at your 
earliest convenience as to the discrepancy.” 

So far as the record discloses, respondent’s letter was never answered, 
but respondent received from complainant, without further objection, 
an invoice specifying onions as described in the previously quoted tele- 
gram at $2.60 per bag or $1,638.00 for the carload f. 0. b. Phoenix, 
Arizona. There was also added to the invoice the statement “SH.PT. 


ROLLING ACCEP. FINAL.” 


FINDINGS OF FACT 


1. Complainant, L. Gillarde Company, is a corporation whose post 
office address is 79 South Water Market, Chicago, Illinois. 

2. Respondent, Nash-Finch Company, is a corporation whose post 
office address is 430 Oak Grove Street, Minneapolis, Minnesota. It also 
operates places of business at Hastings and Grand Island, Nebraska. 
During the period covered by the complaint filed herein, respondent was 


licensed under the act. 

3. On June 5, 1945, an oral contract was entered into by the parties 
whereby the complainant agreed to sell and the respondent, acting 
through the manager of its Hastings, Nebraska, branch office, agreed to 
purchase a mixed carload of large white, medium white and medium 
yellow onions at the agreed price of $2.50 per bag f. 0. b. Phoenix, Ari- 
zona, rolling acceptance final, diversion to Hastings, Nebraska. This 
sale was confirmed by a telegram sent by complainant to respondent on 
June 11, 1945, stating that car NRC 14192 containing 189 bags of large 
white onions, 355 bags of medium white onions and 56 bags of medium 
yellow onions, all bags weighing 50 pounds each was being diverted, 
that the price was $2.60 per bag f. 0. b. shipping point, and the terms 
were rolling acceptance final. Respondent objected to this confirming 
telegram by a letter written to the complainant under date of June 11, 
1945, in which it was said that the price quoted in complainant’s tele- 
gram was ten cents per bag higher than that agreed upon. 

4. The onions involved in this proceeding wete shipped by com- 
plainant in car NRC 14192 from Phoenix, Arizona, on June 9, 1945, 
billed to itself at Chicago, Illinois. On June 11, 1945, complainant 
diverted this shipment to respondent at Hastings, Nebraska, where it 
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arrived without delay on June 16, 1945. Respondent notified com- 
plainant promptly, by telegram and telephone, of its objection to the 
onions on account of decay. Complainant released the draft on the 
shipment and respondent unloaded 145 bags at Hastings, forwarding 
the remainder of the shipment to Grand Island, Nebraska, where it 
arrived on the morning of June 18, 1945. 

5. Private inspections at both Hastings and Grand Island, Nebraska, 
disclose that the onions were considerably decayed, were badly affected 
with stem end rot, and approximately 20 percent of the onions were 
less than two inches in diameter. Respondent’s inspections also dis- 
close that the onions were badly infested with worms which were 
found on both the outer surfaces and inside the onions. The Division 
of Sanitation and Inspection at Grand Island, Nebraska, condemned 
the shipment which arrived at that point and prohibited these onions 
from being distributed there for human consumption. 

6. Respondent paid freight charges in the amount of $282.15 on the 
shipment involved herein, but was unable to sell any of the onions. 

7. Formal complaints were filed by the parties within nine months 
after the causes of action accrued and each complaint was promptly 
served upon the other party in each case. 


CONCLUSIONS 


The parties are in dispute as to the price, terms of sale, and the inclu- 
sion of complainant’s disclaimer of responsibility for certain contin- 
gencies. While it is concluded that the agreed price was $2.50 per bag, 
the terms “rolling acceptance final,” and the disclaimer were never 
agreed to by respondent, no discussion of these provisions is considered 
necessary since they have no material bearing on this decision. 

Respondent contends that during a telephone conversation between 
the parties on June 5, 1945, complainant expressly warranted the onions 
to be white Barbosas which would grade 85 percent U. S. No. 1, 
would be of “good” quality and a minimum of three inches in size. 
It is true, of course, that the burden of proof rests upon respondent to 
establish its conception of the warranties orally agreed upon and this 
must be done by a fair preponderance of the evidence. In this con- 
nection, Mr. Schultz testified that he orally agreed to purchase white 
Barbosa onions which were to be a minimum of three inches in size and 
this derives considerable support from complainant’s telegram of June 
5, 1945, in which “Car three inches up white onions” is offered, and 
from the deposition of complainant’s witness, Williams, in which he 
stated: “The onions was Crystal Wax,” which is a variety of white 
onions. With reference to the onions, Williams said: “We had a 
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man on the ground and our man wouldn’t put money into onions that 
wasn’t good.” It is concluded, therefore, that the warranties as to size, 
variety, and good quality were made by complainant as claimed by 
respondent. Warranties as to size and variety, however, are of little 
importance here, since failure of the shipment to comply with these 
specifications is not shown to have caused respondent any damage. 

With regard to the contention of complainant’s attorney in his brief 
to the effect that a written contract cannot be varied by parole evi- 
dence, it should be pointed out that the telegram relied upon by com- 
plainant is not the contract, but only evidence of the contract. 

The next item for consideration is the effect of the term “rolling 
acceptance final.” “Rolling acceptance final” means substantially the 
same as “f. 0. b. acceptance final.” Battistini Bros. v. Senter Bros., 
4 A.D. 571. Under this form of contract the buyer has no right of 
rejection and is without recourse for any change in quality or condition 
during transit, if the change is due to the fact that the produce was not 
shipped in suitable shipping condition. Nevertheless, the buyer under 
such a contract may recover from the seller for damages caused by the 
latter’s failure to comply with the contract as to the character of the 
goods, the time of shipment, or other material provisions of the agree- 
ment. The LeRoy Dyal Company, Inc. v. Charles R. Allen, 161 F, 2d 
152. While respondent offered considerable evidence in support of 
its claim for an award to cover lost profits, evidently on the theory that 
the onions were accepted under the terms of the contract, respondent’s 
attorney argues in his brief that there was no such acceptance, but 
that the acceptance was pursuant to a new agreement whereby respond- 
ent would handle the shipment for complainant’s account. There is 
no evidence of such a new agreement. In this connection respondent 
relies upon complainant’s telegram of June 18, 1945, which reads: 
“Supplementing phone conversation NRC 14192 billed open to you if 
not advise.” This telegram establishes only that complainant agreed 
to release the draft and bill of lading. It is concluded that respondent 
accepted the shipment pursuant to the contract, as it was bound to 
do under the term “rolling acceptance final,” and is therefore in posi- 
tion to claim such damages as it may show were sustained as a result 
of complainant’s breach of the contract. 

The undisputed evidence in this case establishes the fact that the 
onions on arrival at destination were decayed and wormy to the extent 
that they were unfit for human consumption. It is equally clear that 
the shipment moved under standard ventilation which is the customary 
manner of shipping onions at that season of the year and that the 
shipment moved without delay in transit. Moreover, the complainant 
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offered no evidence to show that the onions were up to contract require- 
ments as to size, or that they were of “good quality” at the time of ship- 
ment or diversion to respondent. 

While it is conceded that the term “good” is an indefinite term, 
“good quality” has been held to require that the produce be in a 
merchantable condition. A. Morrison v. American Company of 
Arkansas, PACA Docket No. 559, S. 384; LaMantia Bros. Arrigo 
Company v. Gamble Robinson, PACA Docket No. 1002, S. 691; Ran- 
dolph Marketing Company v. Floyd Kyte, PACA Docket No. 1826, 
S. 1578. The onions involved in the instant case were condemned at 
destination, and appear to have arrived in a condition requiring con- 
demnation. Since there is no indication that the onions deteriorated 
in transit, it must be concluded that they were not of “good quality” at 
the time of shipment or diversion, and thus did not meet contract 
requirements. 

Under the contract, respondent agreed to pay to complainant the 
contract price of the onions shipped and delivered, but since the onions 
were not as represented, and in fact were worthless, it is clear that 
respondent is under no obligation to pay the purchase price. The 
complaint filed by L. Gillarde should therefore be dismissed. Re- 
spondent paid freight charges in the amount of $282.15 on the ship- 
ment and is entitled to reimbursement of that amount. In addition to 
being relieved of liability for the contract price and reimbursed for 
freight charges paid, respondent claims damages for loss of profits it 
would have made if the onions had been up to contract specifications. 
The rule as to the award of damages for loss of profits is stated by the 
Supreme Court of Nebraska in O’Shea v. North American Hotel Co., 
109 Neb. 317, 191 N. W. 321 (1922) as follows: 

“We have repeatedly held that gains prevented as well as losses sustained may 

be recovered as damages upon a breach of contract. But it must appear that the 
profits were reasonably certain to have been realized by performance; that they 
are not speculative or contingent; that such damages must have been within the 
contemplation of the parties, and the loss must appear to have resulted proxi- 
mately and naturally from the breach.” 
It is considered that sufficient evidence was offered at the hearing to 
support an award for loss of profits in this case on all of the points 
stated above with one exception, namely, “that they are not speculative 
or contingent.” 

Under respondent’s theory, the amount of profits lost would be 
arrived at on the basis of 600 bags of onions at $3.80 per bag, the 
amount for which they allegedly could have been sold, or $2,280, less 
the contract price of $1,500, or $780. After deducting 47 cents per bag 
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for freight, this would mean a gross profit to complainant of 83 cents 
per bag. But the gross profit or markup actually allowed an inter- 
mediate handler under maximum price regulations then in effect was 
40 cents per 50-pound bag (Rev. MPR 271, Sec. 11 (c) (5), issued May 
25, 1943, 8 F. R. 7019). As testified to at the hearing, the price regu- 
lations provided for a “base price,” which was the maximum price, 
f. o. b. country shipping point, plus transportation, plus applicable 
allowance for sales through a broker or grower’s sales agent. It was 
provided that the maximum price which an intermediate seller may 
charge is the base price, plus 40 cents per 50-pound bag in the case of 
onions. An explanatory note to section 11 (c) (5) of Revised Maxi- 
mum Price Regulation 271 reads as follows: 

“There may be any number of transactions between intermediate sellers but no 

intermediate seller shall charge more than the maximum price figured by adding 
the applicable markup to the base price, regardless of the number of prior inter- 
mediate sellers involved.” 
In other words, regardless of the number of intermediate sellers who 
might handle a shipment, their combined charge could not exceed 40 
cents per bag for onions. It appears that both complainant and re- 
spondent were intermediate sellers with respect to this transaction. 
Respondent offered evidence to the effect that it would have been en- 
titled to the full markup of 40 cents per bag on the onions here in- 
volved. If this is true, it would mean either that complainant would 
have made no profit on the transaction or that sales would have been 
made in violation of the price regulations. There is no evidence as to 
the base price on the shipment, although the regulations required that 
the seller provide the buyer with a written notice showing the base 
price for the sale. The record does not show whether the price of $2.50 
to respondent included all or any part of the 40 cents per bag markup. 
Obviously, if the entire 40 cents per bag markup was included in the 
price of $2.50 per bag, respondent could not legally have made any 
profit on the shipment. Since there is no convincing proof as to the 
amount of profit that respondent might legally have made on these 
onions, assuming that all of them could have been sold at applicable 
ceiling prices, no basis has been established for an award of damages 
for loss of profits. 

It is concluded that the failure of complainant to reimburse re- 
spondent for freight charges paid in the amount of $282.15 on the 
shipment was, and is, in violation of section 2 of the act. Reparation 
should be awarded respondent against complainant in that amount, 
with interest, and the facts should be published. 
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ORDER 


Within 30 days from the date of this order, complainant, L. Gillarde 
Company, shall pay to respondent, Nash-Finch Company, as repara- 
tion, $282.15, with interest thereon at 5 percent per annum from June 
16, 1945, until paid. 

The complaint filed by L. Gillarde Company is dismissed. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail or 
in person, and, except as to the date of payment of reparation, and as 
to service on the parties, this order shall become effective 20 days after 
its date. 


(A. D. 1587) 


Avotru Nigs v. Lewis D. Gotpste1n, Frourr & Propuce Corr. PACA 
Doc. No. 4620. Decided August 8, 1947. 


Failure to Pay Purchase Price—F. o. b. California Acceptance— 
Implied Warranty of Suitable Shipping Condition 


Where two cars of grapes were sold on the basis of “f. 0. b.” shipping point and 
the record indicates the shipments arrived at destination under normal 
transportation services and conditions, but inspection at destination showed 
abnormal deterioration of the grapes in one car, it is concluded that com- 
plainant breached the implied warranty of suitable shipping condition as to 
the grapes in question, and since respondent buyer remitted the full amount 
of the net proceeds from the sale of these grapes to complainant, respon- 
dent’s actions in this regard were justified and there is no basis for awarding 
reparation as to the grapes. But as to the other car of grapes, where the 
record failed to indicate that the deterioration was abnormal, it is held that 
respondent is obligated under the contract to pay complainant the full 
purchase price and complainant should be awarded reparation.* 


F. o. b. Acceptance Final—F. o. b. Lodi, California—California 
Acceptance—Lack of Proof of Terms of Contract 


Where complainant contended but failed to allege in his formal complaint that 
the sale of two carloads of grapes to respondent were on the basis of “f. 0. b. 
acceptance final,” and the formal complaint alleged that the sale was “f. o. b. 
Lodi, California,” and at another point that it was on a “California accept- 
ance” basis, respondent having admitted an f. 0. b. purchase but denied an 
“acceptance final’ purchase of the grapes, it is concluded that, since it is 
neither formally alleged nor proved that the contract contained the term 
“fo, b. acceptance final” or any term of equivalent meaning, the only question 
is whether the sale was on an f. o. b. or an f. o. b. acceptance basis, and it is 
further held that since both cars of grapes were accepted by respondent, 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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it makes no difference in the rights of the parties as to which of these terms 
was included in the contract.* 


Evidence—Burden of Proof of Affirmative Defense 


Respondent having alleged, as a defense to a complaint against it to recover the 
unpaid balance of the purchase price of two shipments of grapes, that com- 
plainant guaranteed the grapes would arrive in good condition, and com- 
plainant having denied this allegation, it is held, that the burden is on 
respondent to show that the asserted warranty was a part of the contract of 
purchase and sale, and since the only evidence that the warranty was made 
is the unsupported testimony of respondent’s president, there is no basis in 
the record for a finding that complainant warranted the grapes would arrive 
in good condition.* 


Messrs. Litts, Mullen & Perovich, of Lodi, California, for complainant. Mr. Ned 
Stein, of Philadelphia, Pennsylvania, for respondent. Mr. Joseph T. Murphy, 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930 (7 U. S. C. 1940 ed. 499a et seg.). By formal com- 
plaint filed July 2, 1946, complainant seeks to recover the balance of 
the purchase price of grapes shipped to respondent in October 1945. 


Complainant alleges that on or about October 24, 1945, by contract 
made over the telephone and by telegraph, he-sold to the respondent 
two carloads of grapes at an agreed price of $110 per ton f. o. b. Lodi, 
California; that grapes of the kind, quality, and grade specified in 
the contract were shipped from Lodi, California, on October 24 and 
October 26, 1945, to respondent at Philadelphia, Pennsylvania, in cars 
SFRD 25901 and SFRD 35347, and that the total invoice price of 
the grapes was $3373.09 (the correct amount appears to be $3372.95). 
Complainant avers that respondent has paid the sum of $1521.04, 
leaving an unpaid balance of $1852.05 (correct amount $1851.89) due 
the complainant, no part of which has been paid. It is also alleged in 
the complaint that the grapes were sold on a “California Acceptance” 
basis. 

Respondent filed an answer on September 6, 1946, admitting the 
purchase of two cars of grapes but alleging that they were purchased 
“on an f. o. b. basis.” Respondent further avers that complainant 
represented that the grapes were dry and that the complainant guar- 
anteed their arrival in Philadelphia in good condition. Respondent 
states that upon arrival of the shipments, the grapes showed “a great 
percentage of deterioration” and that respondent immediately com- 


_ *Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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plained to the seller as to the condition of the grapes and that upon 
instructions from complainant, respondent disposed of the grapes at 
“the existing market” and accounted therefor in full. 

An oral hearing was held in Philadelphia, Pennsylvania, on April 
18, 1947. Complainant was not represented at the hearing but deposi- 
tions previously taken, pursuant to an order duly issued by the exami- 
ner, were offered in evidence by the examiner on behalf of com- 
plainant. Respondent’s president appeared and testified in person 
and was represented by counsel. 


FINDINGS OF FACT 


1. Complainant is an individual, Adolph Nies, whose post office 
address is Box 436, Lodi, California. 

2. Respondent is a corporation whose address is Second and Dock 
Streets, Philadelphia, Pennsylvania. At the time of the transactions 
here involved respondent was licensed under the act. 

3. On or about October 24, 1945, complainant sold and respondent 
purchased two cars of Zinfandel grapes at $110 per ton f. 0. b. Cali- 
fornia shipping point. 

4. On October 24, 1945, 1235 lidded lugs of Claudine brand Zin- 
fandel grapes having a net weight of 30,558 pounds were shipped in 
car SFRD 25901 from Lodi, California, to respondent at Philadel- 
phia, Pennsylvania, and on October 26, 1945, 1235 lidded lugs of 
Claudine brand Zinfandel grapes weighing 30,768 pounds net were 
shipped from Lodi, California, in car SFRD 35347 to respondent at 
Philadelphia. 

5. A certificate of inspection by the Binney Inspection Service, 
dated November 5, 1945, shows the grapes in car SFRD 25901 at des- 
tination to be “fairly well attached. Matured full ripe. 15 to 50% 
weak and leaky berries. Fair color.” Also, “8 to 50%, mostly 25 to 
30%, decay and mold.” The inspection certificate shows the tempera- 
ture in the car to be 46° at the top, bottom 42°, and outdoors 36°. 

6. The Binney Inspection Certificate covering SFRD 35347 and 
bearing date of November 7, 1945, shows “Berries well attached. 
* * * Mature. Firm to ripe. Good color. Occasional raisin- 


qf 


ing. 14 to 22% weak and leaky berries.” Also, up to 12% decay and 
mold. Temperature, top 45°, bottom 40°, outdoors 66°. 

7. Respondent disposed of the grapes and remitted to complainant 
the sum of $1521.04, being the full amount of the net proceeds from 
the sale of the grapes. Respondent made no charge for its services in 


disposing of the grapes. 
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8. An informal complaint was filed on February 12, 1946, and 
within the time allowed by the act for the filing of reparation com- 


plaints. 
CONCLUSIONS 


Respondent says that complainant guaranteed the grapes would ar- 
rive in Philadelphia in good condition, stating that “I will stand be- 
hind these grapes.” Complainant denies that he warranted the grapes 
would arrive in good condition but states that his agreement with re- 
spondent was that the grapes “would be in good condition and dry 
at the time of shipment.” ‘The burden is on respondent to show that 
the asserted warranty was a part of the contract, but the only evidence 
that the warranty was made is contained in unsupported testimony, 
which complainant denies. There is no basis in the record for a 
finding that complainant warranted that the grapes would arrive 
in good condition. 

Respondent’s answer, after reciting that the grapes showed con- 
siderable deterioration upon arrival and that complaint was made 
immediately, alleges: “In accordance with instructions issued by the 
complainant, the respondent sold the said grapes at the existing 
market and accounted for the same in full.” By this we understand 
respondent to say that a new agreement was entered into between 
the parties whereby respondent would handle the two shipments for 
complainant’s account. Respondent’s president, Lewis D. Goldstein, 
testified at the hearing that upon arrival of SFRD 25901 at Philadel- 
phia, he telephoned complainant about the condition of the grapes 
and that he gave complainant “the opportunity to divert the car out 
of here, and he said in view of the condition of the car, it would be 
better to dispose of it in Philadelphia.” Goldstein testified as to 
SFRD 35347, which “also arrived in poor condition, but not quite 
as bad as car 25901,” that he asked complainant to “take this car and 
divert it elsewhere on account that we had been suffering with car 
25901 and would have all we could do to dispose of that car, and he 
told us the best thing to do in view of the fact that it was in Philadel- 
phia is to go ahead and dispose of it in Philadelphia.” Goldstein 
further stated that he informed complainant he would give him all 
he received for the grapes, but that complainant “didn’t say yes or 
no.” Complainant denies that he instructed respondent to sell the 
grapes to the best advantage in Philadelphia. From this evidence, 
we conclude that no new agreement was reached by the parties after 
arrival of the two shipments. 
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There seems to be some confusion in complainant’s mind as to the 
terms upon which these two carloads of grapes were sold to respond- 
ent. In the informal complaint it was asserted that the terms were 
“f. o. b. Cash California Acceptance Final ;” in the formal complaint 
it is alleged that the sale was “F. O. B., Lodi, California,” but at 
another point in the formal complaint it is alleged that the sale was 
on a “California Acceptance” basis. Complainant’s telegram to 
respondent dated October 24, 1945, referring to car SFRD 25901, gives 
the terms as “f. o. b.” Complainant’s telegram to respondent dated 
October 26, 1945, with reference to car SFRD 35347, states the terms 
as “cash California acceptance.” In this proceeding it is neither 
alleged nor proved that the contract contained the term “f. o. b. accept- 
ance final” or any term of equivalent meaning. The only real question 
is whether the sale was on an “f. o. b.” basis or an “f. 0. b. acceptance” 
basis. Since both carloads of grapes were accepted by respondent, it 
makes no difference in the rights of the parties as to which of these 
terms was included in the contract. From the evidence submitted, 
it is concluded that “f. o. b.” is the applicable term. 

In an f. o. b. sale, the shipper is required to deliver produce to 
the carrier in suitable shipping condition, that is, in a condition 
which, if the shipment is handled under normal transportation serv- 
ice and conditions, will assure delivery without abnormal deteriora- 
tion at the destination specified in the contract. There is nothing 
in the record to indicate that car SFRD 25901 was not handled 
under normal transportation service and conditions. The Binney 
inspection certificate attached to the complaint covering this car 
shows that it was well iced and that the temperatures of the com- 
modity were good, 46° at the top and 42° at the bottom. Under these 
circumstances, the large percentage of decay present in the car upon 
arrival is sufficient to show that the grapes were not in suitable 
shipping condition, and that complainant therefore breached the 
implied warranty of suitable shipping condition ‘as to grapes in this 
car. In view of this breach by complainant, respondent’s failure 
to account for this shipment of grapes at the contract price was 
justified. Since respondent has accounted for the net proceeds, 
without any charge for handling, it is concluded that respondent has 
no further obligation to complainant with respect to car SFRD 25901. 

There is also no indication that car SFRD 35347 was not handled 
under normal transportation service and conditions. While this 
shipment at destination showed 14 to 22% weak and leaky berries 
and up to 12% decay, the evidence is not sufficient to warrant a 
conclusion that this car of grapes was not in suitable shipping con- 
dition. Respondent is therefore liable for the purchase price of 
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the grapes in SFRD 35347. Since respondent has remitted the sum 
of $846.16 to complainant on this shipment, the total invoice price 
being $1,692.40, there remains a balance due complainant of $846.24. 
Respondent’s failure to pay to complainant the sum of $846.24 was, 
and is, in violation of section 2 of the act, for which reparation 
should be awarded, with interest. The facts should be published. 


ORDER 


Within 30 days from the date of this decision respondent shall 
pay to complainant, as reparation, $846.24, with interest thereon at 
5 percent per annum from November 7, 1945, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail 
or in person, and, except as to date of payment of reparation, and 
as to service on the parties, this order shall become effective 20 days 
after its date. 


(A. D. 1588) 


Guy W. Carps v. Horron Propuct Company. PACA Doc. No. 4623. 
Decided August 8, 1947. 


Dismissal—Failure to Prove Warranty 


Where complainant, alleged that respondent contracted to deliver cabbage war- 
ranted as graded U. S. No. 1 for resale to the Navy and subject to the latter’s 
rejection and acceptance, sought to recover losses resulting from the Navy’s 
rejection of the cabbage, held, that respondent contracted to deliver the 
best cabbage available which was done and, therefore, the complaint should 
be dismissed.* 


Counterclaim—Failure to Pay Balance of Purchase Price— 
Delivery in Accordance with Terms of Contract 





In an action by complainant for breach of warranty of cabbage purchased by him 
from respondent the latter counterclaimed for the balance of the purchase 
price, held, that the cabbage delivered was the best available in conformity 
with the terms of the contract and, therefore, reparation should be awarded 
respondent against complainant for the balance of the purchase price.* 


Mr. Richard B. Kellam of Richard & Kellam, of Norfolk, Virginia, for complainant, 
Mr. Welch Jordan, of Smith, Wharton & Jordan, of Greensboro, North Caro- 
lina, for respondent. Mr. Robert A. Hope, Eraminer. 


Decision by Thomas J. Flavin, Judicial Officer. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1940 ed. 499a et 
seq.). The proceeding was instituted by the filing of an informal 
complaint on December 21. 1944, and a formal complaint on July 
15, 1946. Complainant alleges in the formal complaint that on Au- 
gust 28, 1944, respondent contracted to sell and deliver to complainant 
approximately 150,000 pounds of green, home-grown cabbage, 85 per- 
cent U.S. No. 1, of a quality acceptable to the U. S. Navy after trim- 
ming and crating for export, at the price of $65 per ton delivered 
Norfolk, with shipments to arrive in sufficient time to permit com- 
plainant to crate and ship the cabbage to the Supply Depot, Naval 
Operating Base, Norfolk, by September 7, 1944, the date the supply 
ship was scheduled to sail. It is further alleged that respondent deliv- 
ered cabbage of a kind, quality, and grade inferior to that called for 
by the contract, and it was necessary for complainant to make pur- 
chases in replacement at a loss of $651.76. An award of reparation 
is requested for this amount. 

An investigation of the complaint was made by the Department. 
A copy of the report of this investigation was served upon complain- 
ant. A copy of the report and a copy of the formal complaint were 
served upon respondent on September 6, 1946. 

The answer and counterclaim filed by respondent were received Sep- 
tember 24, 1946. Respondent denies that the agreement made was as 
set out in the complaint and alleges that complainant accepted the 
cabbage delivered. In the counterclaim, respondent alleges the fail- 
ure of complainant to pay $1,430 for two truckloads of cabbage deliv- 
ered under the contract of August 28, 1944, less $60.50 due complainant 
on another load, and also, for certain cabbage which complainant 
handled and resold for respondent’s account, the net proceeds of which 
are unknown. 

At the request of respondent, an oral hearing was held at Greens- 
boro, North Carolina, on May 1, 1947. Respondent was represented 
at the hearing by counsel and several witnesses testified on its behalf. 
No one appeared for complainant, but depositions of two witnesses 
previously taken were introduced in evidence by the examiner. 

It appears from the record that on August 28, 1944, Guy W. Capps 
of Creeds, Virginia, made a telephone call to Glendi F. Horton, trading 
as Horton Produce Company, in Greensboro, North Carolina, for the 
purpose of purchasing approximately 150,000 pounds of cabbage in 
bulk. A contract of purchase and sale was entered into, the terms of 
which, except for the quantity and price, are in dispute. 
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It further appears that on the day following the conversation, 
August 29, 1944, complainant entered into a written contract with 
the War Department for the delivery of cabbage to the Naval Supply 
Depot at Norfolk on September 7, 1944. This contract or order desig- 
nated as NOR-1660 is attached to the complaint. The terms set forth 
are 2,600 crates of “CABBAGE, 85% US1, Green, Homegrown, 60+ 
net weight when packed for Export.” “F. D. A. CERTIFICATE OF 
INSPECTION TO ACCOMPANY INVOICE.” at the price of $2.75 
each delivered. Presumably, this was the contract to which complain- 
ant intended to apply the cabbage delivered by respondent. 

According to complainant’s figures, 176,400 pounds of bulk cabbage 
were received at Jones Cold Storage Company, whereas respondent 
shows only 152,800 pounds. Complainant states that, except for 
44,000 pounds which respondent later requested complainant to handle, 
the cabbage was crated and delivered by freight car and truck to the 
supply depot where all was rejected as not meeting the grade require- 
ments of the contract between complainant and the War Department. 
Complainant further states that the rejected cabbage was resorted, 
placed in 50-pound sacks and sold to the War Department for shore 
purposes under Order NOR-1874 at a price of $1.95 each. The weight 
of the cabbage so handled is given as 102,379, with 29,621 pounds being 
waste. From the price received, $3,992.78, complainant deducted the 
costs of reconditioning, the freight to and from the cold storage com- 
pany and the supply depot, and the part payment previously made to 
respondent of $2,873, leaving a deficit of $651.76. 


FINDINGS OF FACT 


1. Complainant Guy W. Capps is an individual whose address is 
Creeds, Virginia. 

2. Respondent Horton Produce Company is the trade name of an 
individual, Glendi F. Horton, whose address is 409 Morehead Avenue, 
Greensboro, North Carolina. A license under the act was held by 
Horton trading as Horton Produce Company at the time of the trans- 
actions under consideration. 

3. On August 28, 1944, complainant contracted to purchase and 
respondent contracted to sell approximately 150,000 pounds of bulk 
cabbage to be delivered to the Jones Cold Storage Company at Norfolk 
at the price of $65 per ton of 2,000 pounds. Complainant informed 
respondent that this cabbage was to be used for the purposes of filling 
orders between complainant and the War Department and was to be 
shipped overseas and respondent said it would deliver the best cabbage 
available. 
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4. Respondent shipped cabbage of the quality ordered to complain- 
ant on the dates and in quantities as follows 








loads | 





| Number of | Date shipped | Weight Date delivered | 
| | 
eS I eS 
1 Sept. 4, 1944 21,000 Sept. 5, 1944 

2 Sept. 4, 1944 20, 000 Sept. 5, 1944 

3 Sept. 4, 1944 25, 400 Sept. 5, 1944 

4 Sept. 5, 1944 22, 000 Sept. 6, 1944 

5 Sept. 5, 1944 22, 000 Sept. 7.1944 

6 Sept. 5, 1944 22. 000 | Sept. 7, 1944 
% Sept. 6, 1944 20, 400 | Sept. 7, 1944 | 
152, 800 | | 





5. Complainant received the first four lots of cabbage delivered and 
paid respondent the contract price of $2,873. Complainant received 
the fifth and sixth loads but did not pay the purchase prices, total- 
ing $1,430. 

6. Complainant trimmed and crated the first six loads of cabbage 
and shipped it to the Naval Supply Depot. The supply oflicer re- 
jected the entire quantity of cabbage because it did not meet the 
grade and condition requirements of the contract between complain- 
ant and the War Department. Respondent was notified by complain- 
ant of this rejection on Saturday, September 9, 1944. 

7. The first two carloads rejected at the depot were returned to the 
cold storage plant. At complainant’s direction the plant recon- 
ditioned this cabbage and put it in 50-pound bags for supplying to 
the depot for use in shore stations. The price received was $1.95 per 
sack. Laborers were sent to the depot to handle the three carloads 
there in the same manner. 

8. Respondent requested complainant to resort the seventh load of 
cabbage delivered, of 20,400 pounds, and place the cabbage in 50- 
pound bags to apply on an order which respondent had with the Naval 
Supply Depot. Respondent agreed to pay the cost involved. ‘The 
cabbage made up 375 bags which were delivered to and accepted by 
the depot, and payment was made direct to respondent. The cost of 
handling this cabbage was $60.50 which amount has not been paid to 
complainant. Respondent paid the Bemis Bag Company for the 375 
empty bags used by complainant. 

9. On September 4, 1944, respondent delivered to the Naval Base 
400 bags of cabbage which were rejected there. At respondent’s re- 
quest, complainant resorted and disposed of this cabbage. The claim 
by respondent was for the net proceeds but these proceeds, if any, are 
not known. 

10. The informal complaint was received December 21, 1944, which 
was within nine months after the cause of action accrued. 
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11. A request by respondent for the balance of the purchase price 
of the cabbage delivered under the contract of August 28, 1944, was 
received June 5, 1945. This was within nine months after the cause 
of action accrued. 

CONCLUSIONS 


There appear to be two issues between the parties, both of which 
involve the terms of the oral contract entered into on August 28, 1944. 
One issue concerns the grade requirement of the cabbage to be de- 
livered by respondent and the other, a related problem, is whether 
there was an agreement that the delivery was to be subject to final 
inspection and acceptance by the Naval Supply Depot. 

In the deposition of Guy W. Capps, he states that Horton was ad- 
vised in their initial conversation that the cabbage was to be delivered 
to Jones Cold Storage Company for crating; was for the Armed 
Forces; had to be U. 8S. No. 1 grade for a supply ship; and must pass 
inspection by the inspector at the Naval Operating Base at Norfolk. 
Horton is stated to have agreed to deliver cabbage meeting these re- 
quirements and conditions. The deposition of L. H. Bunting, an 
associate, of Capps, supports the statements of Capps. At this point, 
it may be noted in the complaint that the grade allegedly agreed upon 
in the conversation was 85 percent U. S. No. 1. 

At the oral hearing, Horton testified that Capps, in their conversa- 
tion, said he had seen cabbage delivered by Horton in Norfolk to 
various dealers and the Naval Base, and Capps requested cabbage of 
a similar variety and quality for overseas shipment for the Govern- 
ment. Horton said the cabbage delivered in Norfolk was midseason 
variety but he told Capps “that Danish variety was coming in and it 
would be first quality and would be better keeping cabbage than mid- 
season variety, and he (Capps) suggested that would be a good idea, 
that he’d rather have Danish.” In answer to the question whether 
anything was said in the conversation about the cabbage being U. S. 
No. 1, Horton testified, “No, sir. I told him I’d give him the best cab- 
bage I could get.” 

Which of the two versions of the contract is the correct one? Let 
us look at the facts and surrounding circumstances. Horton was a 
wholesale produce dealer buying cabbage in this instance from coun- 
try points. The cabbage purchased by Horton for shipment to com- 
plainant was not Federally inspected at the origin. Some of the 
growers of this cabbage were present at the hearing and testified that 
the cabbage sold by them to Horton was not U.S. No. 1 but was good 
quality. In no instance do we find conduct by Horton indicating that 
he had agreed to deliver cabbage grading U. S. No. 1 at origin or 
destination. 
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Likewise, the conduct of complainant fails to lead us to the con- 
clusions that complainant would have us reach. When the first four 
truckloads of cabbage were received at the storage plant it was un- 
loaded in the presence of complainant’s foreman and respondent’s 
drivers were paid the purchase prices. Thereafter, the cabbage was 
trimmed by complainant’s employees and crated for delivery to the 
Naval Depot. Apparently, complainant had requested that a Federal 
inspector be present at the storage plant to inspect the cabbage prior 
to delivery to the Depot, but the inspector had to leave before the first 
truckload of cabbage arrived. No doubt, the purpose of requesting 
. such inspection was to assure that the crated cabbage was sufficiently 
reconditioned to pass further inspection at the Depot under the con- 
tract between complainant and the War Department which called for 
a grade of 85 percent U.S. No. 1. The request for inspection indicates 
that there was no agreement between the parties that the cabbage was 
subject to inspection and acceptance at the Depot. 

To adopt complainant’s version of the terms of the contract would 
make respondent a guarantor of the grade of the cabbage, not at the 
time of delivery to complainant but until some later time, possibly sev- 
eral days or a week, We do not believe that the respondent agreed to 
deliver cabbage grading either U. S. No. 1 or 85 percent U. S. No. 1, or 
agreed that the sale was subject to the inspection and acceptance of 
the cabbage at the Naval Supply Depot. It is concluded that respond- 
ent contracted to ship the best cabbage available and that complainant, 
through its employees, unloaded, inspected and accepted, as to quality, 
the cabbage delivered. 

The fact that respondent at the time of this transaction, and prior 
thereto, had contracts with the War Department has not been over- 
looked. Of the War Department contracts for cabbage referred to in 
this proceeding, some contain a grade of 75 percent U. S. No. 1 and 
others 85 percent. There is no evidence that the War Department 
required a single fixed grade for cabbage delivered under such con- 
tracts, of which respondent would have knowledge. Furthermore, it is 
presumed that respondent under contracts with the War Department 
would sort and trim the cabbage, before bagging or crating it, to meet 
the grade or grades required by its contracts. 

In a statement attached to the complaint, the pounds of cabbage 
delivered by respondent is shown as 176,400 from which there is de- 
ducted 44,000 pounds. Clearly, these figures are in error and the cor- 
rect weights are shown in Finding 4. The discrepancy arises from the 
inclusion of two items of 44,000 pounds each, one showing delivery 
from “Smithy’s Store, Boone, N. C.” and the other “Evans Trucking 
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Co., Stoneville, N. C.” These two stated deliveries are one and the 
same. The evidence shows that respondent purchased 44,000 pounds 
of cabbage from Smithy’s Store and Evans Trucking Co. hauled the 
cabbage from Boone to complainant at Norfolk. 

Respondent alleges in its counterclaim that, under a separate agree- 
ment, complainant handled cabbage for respondent and disposed of 
270 crates of 49 pounds each but failed to account for the net proceeds, 
ifany. This transaction appears to have occurred on or about Septem- 
ber 4, 1944. No evidence was introduced on behalf of respondent to 
show either the actual net proceeds or a market value which would 
form a basis for damages. That part of the counterclaim pertaining 
to the handling of 270 bags of cabbage should be dismissed. 

The failure of complainant to pay respondent the agreed prices for 
two truckloads of cabbage was a violation of section 2 of the act. Rep- 
aration should be awarded respondent in the amount of $1,430, less the 
$60.50 admittedly owing by respondent to complainant, or $1,369.50. 
The facts should be published. 


ORDER 


The complaint filed by Guy W. Capps is dismissed. 

Within 30 days from the date of this order, complainant shall pay 
to respondent, $1,369.50, with interest thereon at 5 percent per annuni 
from September 15, 1944, until paid. 

The facts should be published. 

Copies hereof shall be served on the parties by registered mail, or 
in person, and, except as to the date of payment of reparation and as 
to service on the parties, this order shall become effective 20 days after 
its date. 


(A. D. 1589) 
PACA Doc. No. 4758.* Decided August 12, 1947. 
Dismissal—Settlement Between Parties 
Where, after service of the complaint and answer, complainant informed the De- 
partment in writing of full settlement of the issues between the parties, the 
complaint is dismissed. 


Complainant, pro se. Mr. Lewis F. Glaser, of New York, New York, for respond- 
ent. Mr. Raymond L. Dillman, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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ORDER OF DISMISSAL 


A formal complaint in this proceeding under the Perishable Agri- 
cultural Commodities Act, 1930 (7 U.S. C. 1940 ed. 499a et seq.), was 
filed on April 21,1947. Respondent answered the complaint. There- 
after, by letter dated August 4, 1947, complainant informed the De- 
partment that it had received and accepted respondent’s check as in 
full settlement of complainant’s claim against respondent, and asked 
for the dismissal of the complaint. In accordance with such notice 
of settlement between the parties, the complaint is hereby dismissed. 
Service of true copies of this order shall be made on the parties. 











(A. D. 1590) 







PACA Doc. No. 







Grorce F. WitKE AND Company v. Sam Batin. 
4680. Decided August 13, 1947. 






Failure to Deliver Commodity—Damages 





Where complainant sought to recover damages from respondent for failure to 
deliver four carloads of potatoes under a five car contract and respondent 
contended that the contract made was subject to the carloads then in transit 

being unsold, held, the contract was for five carloads, respondent’s failure to 

deliver was without reasonable cause, and reparation should be awarded 
complainant for the difference between the contract price and the market 
price for carlots.* 









Statute of Frauds—Acceptance in Part of Commodity 









In an action by the buyer for damages resulting from the failure of the seller 
to deliver four carloads in a five car contract, the delivery of one carload 
by the seller and acceptance by the buyer takes the contract out of the 
statute of frauds.* 


















George F. Wilke & Co. of Chicago, Illinois, complainant pro se. Messrs. Kendall, 
Howell, Deadrich & Wooldridge, of Bakersfield, California, for respondent. 
Mr. John T. Pearson, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 









PRELIMINARY STATEMENT 






This is a proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S. C. 1940 ed. 499a et seg.) for the recovery of repara- 
tion for failure to deliver four carloads of potatoes. An informal 
complaint was filed on June 17, 1946. The formal complaint was filed 









*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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on October 21, 1946, and a copy of it, together with a copy of the 
report of investigation, was served on respondent on January 23, 1947. 
A copy of the report of investigation was served on complainant on 
January 17, 1947. Respondent filed an answer on February 25, 1947, 
denying any liability to complainant in connection with the transac- 
tion upon which this proceeding is based. A copy of a supplemental 
report of investigation was served on complainant on June 13, 1947, 
and four days later respondent was served with a like copy. 

Since the amount claimed by complainant as damages is less than 
$500, no hearing was deemed necessary and the shortened method of 
procedure was used in accordance with Section 47.20 of the Rules of 
Practice (10 F, R. 2209, 8685; 11 F. R. 224). Reference has been made 
to the pleadings, the statements submitted by the parties, and the 
reports of investigation in determining the facts involved. 

Complainant alleges that on June 15, 1946, it placed an order with 
a broker, the C. H. Robinson Company of Chicago, Illinois, for five 
-arloads of potatoes, and on the same day the broker issued a standard 
memorandum of sale relating a sale by respondent to complainant 
of “Five (5) cars Number Twos washed California Long White Pota- 
toes @ $2.15 per sk deld. No scab, sound on arrival from the size A 
stock.” This broker’s memorandum of sale, a copy of which is at- 
tached to the complaint as an exhibit, also relates that the terms 
of sale were “Delivered Chicago, Illinois.” It also states that ship- 
ment had been made from California and the cars were “Rolling 
close by, due Monday or Tuesday.” The complaint also alleges that 
only one carload of potatoes was delivered by respondent on this 
order, and states that complainant was damaged in the sum of $320 
as the result of respondent’s failure to deliver the other four cars, or 
1,600 bags of potatoes, on which a profit of 20 cents per bag or $320 
could have been made. The complaint also contains the statement 
that no number two California Long White potatoes were offered at 
Chicago, Illinois, at the time specified in the contract for delivery 
but there was a general advance in potato prices at that time and 
unclassified potatoes were selling at an average price of $2.35 per 
hundred pounds at about the time delivery should have been made 
by respondent under the contract. Complainant purchased one re- 
placement carload of 400 bags at $2.65 per hundred pounds. The 
United States Department of Agriculture Market News Report for 
Chicago, Illinois, dated Monday, June 17, 1946, is attached to the 
complaint as an exhibit to show that demand was exceeding the very 
light supply, but U. S. No. 1 Long White California potatoes were 
quoted at $2.00 to $2.10 per hundred pounds f. o. b. shipping point. 
A similar report for the following day, which is also attached to the 
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complaint as an exhibit, quotes similar potatoes at $2.25 to $2.30 per 
hundred pounds. 

Respondent alleges, in his answer, that any contract of sale which 
may have been made, as claimed by complainant, was a transaction 
between complainant and complainant’s broker of which respondent 
had no knowledge. Respondent denies executing a Standard Memor- 
andum of sale as contended by complainant, and denies that he at any 
time authorized any one to execute such memorandum of sale on his 
behalf. He also denies that he was obligated in any way to deliver the 
five carloads of potatoes involved herein to complainant, or any other 
person, but was advised by the C. H. Robinson Company that this 
company had sold complainant one carload of potatoes contained 
in car MDT 146000 and respondent gave no other car number. Re- 
spondent contends that he has no information concerning market 
conditions and prices at Chicago, Illinois, at or about the time 
of the alleged transaction and, therefore, denies complainant’s 
allegations concerning market conditions and prices. Respondent 
states, however, that he wired the C. H. Robinson Company on 
June 14, 1946, inquiring if five carloads of good potatoes were 
wanted for delivery on the following Monday or Tuesday at 
$2.20 delivered; that at the time this telegram was sent, respondent 
had five cars rolling and about to arrive at several destinations; that 
on the following day a representative of the C. H. Robinson Company 
called respondent by telephone from Chicago and made a counter 
offer of $2.15 delivered, on the five carloads of potatoes, to which 
respondent replied that he would accept the offer if the cars were not 
sold on arrival and would subsequently inform the C. H. Robinson 
Company of unsold cars giving car numbers. Respondent further 
alleges that he thereafter received confirmation of sales and immedi- 
ately called the C. H. Robinson Company by telephone and stated that 
all shipments had been sold with the exception of car MDT 146000 
which respondent authorized the C. H. Robinson Company to divert 
and sell but never at any time authorized this company to sell 
five carloads of potatoes described as “No. 2 washed California Long 
White Potatoes at $2.15 per sack delivered. No scab, sound on arrival 
from Size A stock.” Respondent contends that the “C. H. Robinson 
Company entered into a separate contract on their own initiative with 
complainant, George F. Wilke and Company,” and any loss sustained 
by that purchaser is the responsibility of the C. H. Robinson Company. 

Complainant filed a sworn statement of facts in which it is alleged: 
“in the early morning of June 15th, 1946 when we were offered five cars of 


potatoes through the broker, C. H. Robinson & Co., and which were offered us 
at $2.20 per cwt. delivered we told their representative Mr. Joe Phillips that we 
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would take the potatoes at $2.15 delivered, he said he would telephone and 
try to get them confirmed for us and it was within a short time that he told us 
that he had the cars confirmed at $2.15 delivered from Balin.” 


Respondent has also filed a sworn statement of facts in which he 
repeats the allegations contained in his answer and again denies all 
liability, contending that the C. H. Robinson Company entered into 
a separate contract with complainant and alleges that respondent has 
incurred no liability in connection with this transaction. However, 
respondent admits that on June 14, 1946, he wired the C. H. Robin- 
son Company as follows: 


“JOE YOU WANT 5 CARS REAL GOOD NO SCAB UTILITIES THAT CAN 
REACH CHICAGO MONDAY OR TUESDAY 2.20 DELIVERED PROTECTED 
WILL DIVERT SALE FINAL” 


The report of investigation contains a photostatic copy of a let- 
ter written by J. A. Phillips of the C. H. Robinson Company to T. C. 
Curry of this Department under date of June 25, 1946, in which it is 
stated : 


“On Saturday, June 15th at about 9:00 A. M. our time, we talked to Mr. 
Sam Balin regarding five cars mentioned in a wire, copy of which is attached 
herewith and which was sent to us ‘night message’ June 14th. We purchased 
these five cars for Geo. F. Wilke & Company at $2.15 Delivered. Balin told us 
they were scattered throughout the country but were all at points whereby 
they could arrive here the following Monday or Tuesday per his wire. The 
terms of the sale per our conversation are the same as the attached copy of 
Standard Memo of Sale. At 1:30 PM Saturday we asked Balin for the five 
car numbers of #2 Potatoes confirmed which he did not give us, We called 
him Monday morning to obtain the car numbers at which time he said he had 
only diverted one off track Peoria, in fact, he did not divert this, but he told 
us it was here and we could handle the diversion. Furthermore reference to 
our conversation with Sam Balin of Saturday at 1:30 PM on June 15th at 
which time he talked with Mr. Basil, the stenographer in our office. At this 
time he gave Mr. Basil the number of one car which was at Peoria and he 
told Mr. Basil, ‘if the other C. H. Robinson offices in the cities where he had 
the other cars did not place same, we would get them.’ 

“The market jumped abruptly on Saturday and the cars were sold elsewhere. 
However, as far as we are concerned, we had the cars confirmed to Wilke per 
our telephone conversation, and issued confirmation Saturday morning prior 
to our departing from the office about 1:00 PM. As you know, Wilke is holding 
us responsible for delivery of these cars and would appreciate anything you can 
do to get this matter straightened out satisfactorily.” 


There is also included in the report of investigation another letter 


written by Mr. Phillips to W. G. Lensen of this Department and 
dated November 12, 1946, in which it is stated: 


“He (Sam Balin) told us the cars were in various cities and I pointedly asked 
him if the cars could be diverted into here and he said yes they could. I further 
asked him if he had any control or if he had given authority for the offices 
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to sell, he said that he had not, that he owned the cars, I then asked him if we 
could definitely confirm the five cars as we would have to know today one way 
or the other and he said yes, we could definitely confirm them. I realize this is 
very contradictive to Balin’s remarks but they are still the facts as far as we 
are concerned. We know nothing about the cars being sold elsewhere by other 
offices as these offices are entirely separate from ours here.” 

A memorandum of sale issued by the C. H. Robinson Company at 
Chicago, Illinois, and dated June 15, 1946, recites a sale by respondent 
to complainant of five carloads of number two washed California 
long white potatoes, free from scab and sound on arrival, at $2.15 
per sack delivered at Chicago, Illinois. This memorandum also states 
that the cars were “rolling close by due Monday or Tuesday,” and that 
‘car numbers and initials would be supplied later. A copy of this 
memorandum appears to have been mailed promptly to respondent 
who returned it to the C. H. Robinson Company with a letter of trans- 
mittal from Shafter, California, dated June 19, 1946, in which it is 
stated : 

“Enclosed please find your unauthorized confirmation with George F. Wilke 
and Company. Kindly credit my account with same as I did not make any sales 
to anyone. The deal was that any cars unsold on various tracks would be 
diverted to Chicago. Fortunately or unfortunately, four of the five cars were 
sold by your various offices before I had opportunity to divert same.. However, 
I have fulfilled my obligation with the one car that was unsold and having 
instructed C. H. Robinson Company of Peoria, Illinois to divert to Chicago. 
There is no doubt in my mind that the car has reached you by now.” 

The fact that the memorandum was returned and reached the broker 
is disclosed by a copy of a letter written by the C. H. Robinson Company 
to respondent on June 25, 1946, in which it was stated that the memo- 
randum could not be accepted and was being returned. The respond- 
ent, however, again returned it to the broker on July 8, 1946. 


FINDINGS OF FACT 


1. Complainant, George F. Wilke and Company, is a partnership 
composed of George F. Wilke, Jeanette Koss, Oscar Tyssen and George 
Wilke, whose post office address is 216 South Water Market, Chicago 
8, Illinois. 

2. Respondent, Sam Balin, is an individual whose post office address 
is Bakersfield, California, and, during all of the times mentioned in 
the complaint filed herein, he was licensed under the Perishable Agri- 
cultural Commodities Act, 1930, as amended. 

3. On or about June 14, 1946, respondent sent a night letter telegram 
to the Chicago office of the C. H. Robinson Company, which is a fruit 
and Vegetable brokerage company having offices located at several 
different cities, offering to sell five rolling carloads of potatoes at $2.20 
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per bag delivered. On the following day, the broker, after consulting 
with respondent by telephone, negotiated a sale to complainant of the 
five carloads which were described as number two washed California 
long white potatoes at the delivered price of $2.15 per bag. A broker’s 
standard memorandum of sale was accordingly issued by the broker 
and mailed to respondent who returned it with a statement that he had 
not agreed to any such sale but in accordance with his agreement 
negotiated with the broker over the telephone offering unsold ship- 
ments only, one carload was diverted to Chicago which appears to 
have been accepted and paid for by complainant. 

4, Complainant alleges that no similar potatoes could be purchased 
in replacement at the time specified for delivery but market news 
quotations disclose that such potatoes were quoted at Chicago 20 cents 
per hundred pounds higher than on the day the sale was negotiated. 
The four carloads which respondent refused to deliver were estimated 
at 1600 bags which at 20 cents per bag represents a loss to complainant 
of $320.00 for the recovery of which complaint was filed in this pro- 
ceeding. 

5. Informal complaint was filed on June 17, 1946, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


Respondent admits sending a telegram to. the broker on June 14, 
1946, offering five carloads of potatoes that were sound and free from 
scab and “that can reach Chicago Monday or Tuesday” at the delivered 
price of $2.20 per ewt. The shipments to which respondent referred 
were then in transit from loading points in California to several dif- 
ferent destinations which would permit diversion to reach Chicago, 
Illinois, within a period of not to exceed two days. The broker 
promptly conveyed this information to complainant, and on finding 
that complainant desired to purchase the potatoes, at $2.15 per ewt., 
telephoned to respondent who agreed to the lower price. The broker 
thereafter made out a standard memorandum of sale dated June 15, 
1946, relating a sale by respondent to complainant of five carloads 
of California potatoes at the price offered by complainant. The 
parties are in substantial agreement insofar as the above stated facts 
are concerned but respondent denies that a binding contract was in 
fact entered into by him and he, therefore, denies any liability to com- 
plainant. In this connection, respondent claims that his offer was 
made subject to the potatoes being unsold at the points to which the 
various shipments had been made and that he fully complied with his 
offer in diverting the only shipment which remained unsold at the 

761247476 
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iime of being informed by the broker of complainant’s offer. The 
broker, however, flatly denies these statements made by respondent 
and alleges that respondent definitely informed him that sales of all 
‘ars would be confirmed. It is believed that this statement of the 
broker is entitled to considerable weight in the light of the fact that 
vespondent’s telegram to the broker on June 14, 1946, to which refer- 
ence has been made, failed to place any qualification or limitation on 
the offer, and as a general rule anything in writing made at the time 
of the transaction should be given more weight than subsequent state- 
ments by interested persons. LaMantia Bros. Arrigo Company v. 
Lewis D. Goldstein Fruit and Produce Corporation, 6 A. D. 64. More- 
_ over, if the offer was restricted as respondent now contends, it is rea- 
sonable to assume that he would have offered subject to confirmation 
or subject to being unsold. Not having done so, his offer appears to 
be unconditional and unqualified. Dunn-Jarson Company v. S. 8. 
Coachman and Sons, 5 A. D. 96. 

The broker, in conveying the terms of respondent’s offer to complain- 
ant and negotiating the sale, was acting on respondent’s behalf and 
the memorandum of sale issued by the broker, which respondent re- 
fused to accept, is merely evidence for consideration in determining 
the terms and conditions of the previously concluded agreement, Asso- 
ciated Fruit Distributors of California v. Lord and Spencer Company, 
6 A. D. 40, and executed for the purpose of making the agreement 
enforceable under the statute of frauds. Anonymous, 6 A. D. 47. 
If respondent restricted the authority of the broker to the sale of 
unsold cars only as he now contends, such limitation was during a 
telephone conversation which restriction is denied by the broker. In 
any event, such restrictions inconsistent with the original offer as 
respondent may have placed upon the authority of the broker to act 
for him would not be binding upon third parties who deal with his 
agent in good faith. Colorado Produce Distributors v. Brown Broker- 
age Company, 5 A. D. 388. 

Since respondent delivered one of the five carloads involved in 
this proceeding, there can be no question of compliance with the 
statute of frauds. In this connection, reference is made to the de- 
cision in United Produce Company v. Burton C. Johns, 5 A. D. 
773 wherein it is said: 

“It is well recognized that in an action by the seller for the repudiation by 
the buyer of an oral contract, the acceptance and actual receipt of a portion 
of the goods by the buyer takes the contract out of the statue of frauds. Platt 
v. Union Packing Company, 32 Cal. App. (2d) 329, 89 P (2d) 662 (1989). The 
principle of partial delivery also applies to an action by the buyer for damages 
arising from nondelivery by the seller. Morris Spirit and Company v. Prior, 
93 Conn. 639, 107 Atl. 513 (1919) ; Gray v. Cooper, 217 Mo. App. 592, 274 S. W. 
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941 (1925); New Richmond Roller Mills Company v. Arnouist, 170 Wis. 130, 
174 N. W. 557 (1919) ; cf Scott v. Troop Water Heater Company, 345 Pa. 368, 
28 A (2d) 922 (1942).” 

Having concluded that respondent breached the contract in failing 
to deliver four of the five carloads of potatoes involved in this pro- 
ceeding, there remains the question of the extent of complainant’s 
loss. In this respect the situation here is similar to that in Jacob 
J. Weinreb v. Lowe Brothers, 5 A. D. 398, 402, in which the following 
statements are found: 
“Another question presented concerns complainant’s proof of damages. Sec- 
tion 67 of the Uniform Sales Act provides that where the property in the goods 
has not passed to the buyer, and the seller wrongfully neglects or refuses to 
deliver the goods, the buyer may maintain an action against the seller for 
damages for nondelivery. The measure of damages is the loss directly and 
naturally resulting, in the ordinary course of events, from the seller’s breach 
of contract. Where there is an available market for the goods in question, the 
measure of damages, in the absence of special circumstances showing proximate 
damages of a greater amount, is the difference between the contract price and 
the market or current price of the goods at the time or times when they ought 
to have been delivered, or, if no time was fixed, then at the time of refusal to 
deliver. The market price shown should be the price for the goods in the 
quantities stated in the contract, if the goods are available in such quantities. 
Grand Tower Company vy. Phillips, 90 U. S. 471, 480 (1874); Hewson-Herzog 
Supply Company v. Minnesota Brick Company, 55 Minn. 530, 57 N. W. 129 
(1893) .” 

Furthermore, in the case of Dunn-Jarson Company v. S. S. Coachman 
und Sons, supra, it was said: 

“So if the case is one where the ordinary rule of damages would apply, the 
buyer is not compelled or required to go into the market and repurchase at the 
market price in order to recover the difference between the contract price 
and the market price, since no advantage would accrue to the seller by reason 
of such purchase. (Bennett v. Hatfield, 222 P (Kan.) 61). But, should the 
buyer elect to make a replacement purchase, he may use the replacement- 
purchase price as evidence of market value at the time when the produce 
ought to have been delivered, only if he purchases promptly. (Mogilensky, 
et al v. Abramson, et al, 164 N. Y. S. 700; Conner, etc., Co. v. Gora Mills, 
173 N. Y. S. 265). 

It is evident that the agreement entered into by the parties in 
the instant case contemplated delivery to complainant about Monday, 
June 17, 1946, or the following day at which time Federal market 
news reports for Chicago, Illinois, disclose that the potato market 
there was strong with light supplies. Potatoes from California simi- 
lar to those involved in this proceeding were particularly scarce and 
quoted in carlots in Chicago at $2.35 per bag which is 20 cents above 
the price complainant contracted to pay respondent. It is for the 
recovery of this advance in price that complaint was filed in this 
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proceeding. This seems to be a reasonable estimate of damage par- 
ticularly in view of the fact that on June 19, 1946, complainant pur- 
chased 400 sacks of California potatoes from Steinberg Brothers 
Company at the delivered price of $2.65 per sack. It is concluded, 
therefore, that reparation should be awarded to complainant and 
against respondent for the full amount claimed by complainant and 


the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $320.00, with interest thereon at 5 
_ percent per annum from June 18, 1946, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to the date of payment of reparation, and as 
to service on the parties, this order shall become effective 20 days 
after its date. 


(A. D. 1591) 


M. A. McPerers v. HANDLER Propuce Company. PACA Doc. No. 
4711. Decided August 13, 1947. 


Terms of Contract Admitted—Effect of Admission of Contract Upon 
Attempt To Show Other Terms and Conditions at Variance 


Where a contract of purchase and sale covering a shipment of watermelons is 
admitted in respondent’s answer to a complaint seeking recovery of the 
unpaid balance of the purchase price of the melons, it is held, that this 
disposes of any question as to the contract, although elsewhere in its 
answer respondent attempts to show that the contract contained other 
terms and conditions at variance therewith.* 


Evidence of Condition on Arrival—Suitable Shipping Condition 


Where the only evidence of the condition at destination of an f. o. b. shipment 
of watermelons is a statement in the report by the inspection bureau that 
“car watermelons unloaded check 86 melons showing decay and 24 broken,” 
it is held, that there is insufficient evidence to show that the extent or kind 
of decay present in the melons would indicate a lack of suitable shipping 
conditions and that respondent’s claim based on the condition of the ship- 
ment on arrival, if any, is not shown to be against the complainant.* 


Evidence—Failure To Show Broker’s Authority To Bind Seller as to 
Amendment of Contract 


In a proceeding involving a shipment of watermelons wherein respondent con- 
tends that it rejected the melons and did not agree to accept the shipment 
until it was assured by the broker that respondent would be “protected 


* Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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relative to the said carload of watermelons,” it is held, that there is nothing 
in the record to indicate that the broker was authorized to bind complain- 
ant to any amendment of the contract or that complainant ever agreed to 
any modification of the original agreement.* 








Mr. Seward R. Moore, of Minneapolis, Minnesota, for complainant. Mr. Jack 
Rauch, of Peoria, Illinois, for respondent. Miss Lenore H. Langford, Presid- 


ing Officer. 






Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 









This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a et seq.). By formal 
complaint filed February 18, 1947, complainant seeks to recover the 
unpaid balance of the purchase price of a carload of watermelons sold 
to and accepted by respondent. It is alleged in the complaint that the 
contract of purchase and sale was for a carload of watermelons at a 
price of $1.80 per ewt. f. 0. b. basis railroad scale weight at shipping 
point; that the net track scale weight was 23,010 pounds and that the 
total contract price was $414.18; that respondent remitted the sum of 
$357.66, leaving a balance due complainant of $56.52. 

Respondent filed an answer to the complaint on April 18, 1947, ad- 
mitting the contract as alleged, but denying any liability to the com- 
plainant. Respondent claims that the melons were not the kind, 
quality, grade and size called for in the contract and states that the 
respondent refused to accept the shipment until after an inspection 
thereof by the Western Weighing and Inspection Bureau and a state- 
ment by the broker that he would see that respondent was protected 
relative to the car of watermelons. Respondent avers that there is no 
basis or foundation for railroad scale weight as claimed by the com- 
plainant. Respondent further states that there were in the car upon 
arrival 86 decayed and 24 broken melons; that it was impossible to 
determine the actual weight of the decayed and broken melons, but that 
it was found respondent had 885 saleable melons, or a total of 19,870 
pounds for which respondent avers it has paid in full the sum of 
$357.66. 

A copy of the formal complaint was served upon respondent by 
registered mail on March 29, 1947. The record includes a report of 
investigation which was served on respondent by registered mail on 
the same date and was served upon complainant in like manner on 
March 31, 1947. 

Since the amount claimed does not exceed $500, evidence was sub- 
mitted and the proceeding was conducted in accordance with the 
































*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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shortened or informal procedure as provided by Section 47.20 of the 
rules of practice (10 F. R. 2209, 8685; 11 F. R. 224). 

There is attached to the complaint a letter signed by the General 
Agent of the Southern Pacific Railroad Company at Minneapolis, in 
which it is stated that the track scale weights reported on car BAR 
8777, watermelons, shipped from Falfurrias, Texas, June 19 (date 
incorrect), were as follows: Gross 62.660#, tare 39,3004, net 23,360#. 
There is also attached to the complaint a copy of broker’s standard 
memorandum of sale confirming one car U.S. No. 1 Texas Black Dia- 
mond watermelons, 1140 count, 24# average, at $1.80 per cwt. f. o. b., 
basis railroad scale weight at shipping point. Details later. 


FINDINGS OF FACT 


1. Complainant is an individual, M. A. McPeters, whose post office 
address is Raymondville, Texas. 

2. Respondent is an individual, Al Handler, doing business as 
Handler Produce Company, whose address is 217 North Washington 
Street, Peoria, Illinois. At the time of this transaction respondent was 
licensed under the act and is now so licensed. 

3. On or about June 14, 1946, in the course of interstate commerce, 
complainant sold to respondent a carload of U.S. No. 1 Texas Black 
Diamond watermelons, at $1.80 per cwt. f. o. b., basis railroad scale 
weight at shipping point. 

4. The contract was negotiated by C. H. Robinson Company, a 
broker, with offices at Peoria, Illinois, who acted as agent for both 
complainant and respondent in the transaction. 

5. A federal inspection report at shipping point on June 13 shows 
the watermelons “ranged from 20 to 30 pounds, mostly 22 to 28 pounds. 
Stock mature, well to fairly well formed, good green color; less than 
1% decay; other grade defects average within tolerance.” 

6. The watermelons were shipped from Falfurrias, Texas, in car 
BAR 8777 on June 13, 1946, and were diverted to respondent at 
Peoria, Illinois, the following day, June 14. The shipment arrived 
at Peoria on June 19, 1946, and was inspected by the Western Weigh- 
ing and Inspection Bureau on June 25. This inspection report 
indicates 86 melons showing decay and 24 melons broken. 

7. The Southern Pacific Railroad Company reported the net weight 
of the contents of car BAR 8777 as being 23,360 pounds. A dunnage 
deduction of 450 pounds was allowed, making the net weight of the 
watermelons, for the purpose of the contract, 22,910 pounds. 

8. The informal complaint was filed August 7, 1946, and within 
nine months after the cause of action accrued. 
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CONCLUSIONS 


It is alleged in the complaint and admitted in the answer that the 
contract was for a carload of “Texas Black Diamond watermelons, 
at $1.80 per ewt. f. o. b., basis railroad scale weight at shipping point.” 
This is considered as disposing of any question as to the contract, 
although elsewhere in its answer respondent attempts to show that 
the contract contained other terms and conditions at variance there- 
with. 

In an f. o. b. sale, the shipper is obligated to deliver the produce 
to the carrier at shipping point in suitable shipping condition, and 
the buyer assumes all risk of damage and delay in transit not caused 
by the shipper. The right of inspection which the buyer has at desti- 
nation, before paying for the commodity, does not give the buyer 
any right of rejection because of any loss, damage, deterioration, or 
change which has occurred in transit. (Regulations, Sec. 46.24 (i); 
7 CFR, Cum. Supp., Sec. 46.24 (1).) 

The shipping point inspection certificate shows that at time of 
shipment the watermelons graded U. S. No. 1, containing less than 

% decay and with other grade defects within tolerance. The only 
evidence as to condition at destination is the following statement 
in a report by the Western Weighing and Inspection Bureau: “Car 
watermelons unloaded check 86 melons showing decay and 24 broken.” 
There is nothing to show that the extent or kind of decay would 
indicate a lack of suitable shipping condition. Although 24 melons 
were broken, it is not even suggested that the breakage was due to 
faulty loading or was otherwise caused by complainant. If respondent 
has a claim based on the condition of the shipment on arrival, it is 
not shown to be against complainant. Respondent contends that it 
rejected the shipment on arrival and did not agree to accept it until 
assured by the broker that respondent would be “protected relative 
to the said carload of watermelons.” 

The scope of the protection said to have been offered is not made 
clear, but in any event there is nothing in the record to indicate that 
the broker was authorized to bind complainant to any amendment 
of the contract or that complainant ever agreed to any modification 
of the original agreement. 

The record contains a letter from the General Agent of the Southern 
Pacific Railroad Company reporting the scale weights of car BAR 
8777 recorded in Texas as: Gross 62,660, Tare 39,300, Net 23,360. 
This statement by an oflicial of the railroad company is the best evi- 
dence of the scale weights of this car of melons and furnishes a proper 
basis for determining the total purchase price of the watermelons. A 
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dunnage deduction of 450 pounds was allowed, making the net weight, 
for purposes of the contract 22,910 pounds. At $1.80 per hundred 
pounds, the correct purchase price of this car of watermelons was 
$412.38. Respondent’s failure to pay the full purchase price of the 
melons was, and is, in violation of Section 2 of the act. Respondent 
has remitted the sum of $357.66, leaving a balance due the complainant 
of $54.72, for which reparation should be awarded and the facts should 
be published. 





ORDER 


Within 30 days from the date of this order, respondent shall pay 
to the complainant, as reparation, $54.72 with interest thereon at 
5 percent per annum from June 20, 1946, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail, 
or in person, and, except as to the date of payment of reparation 
and as to service on the parties, this order shall become effective 
20 days after its date. 


(A. D. 1592) 


R. E. Worstey v. Joun L. Merryman. PACA Doc. No. 4765. De- 
cided August 14, 1947. 


Effect of Failure to Answer Complaint for Reparation—Failure to Pay 
Purchase Price 


Where complaint related a sale by complainant of a carload of apples to re- 
spondent who accepted the shipment but failed to pay any part of the 
contract purchase price and failed to answer the complaint, it is held 
that, in accordance with the rules of practice, respondent’s failure to 
answer constitutes an admission that the facts alleged in the complaint 
are true, and a waiver of hearing, and reparation should be awarded 
complainant in the full amount of the purchase price with interest.* 


Mr. R. E. Worsley d/b/a Suntint Fruit Company, of Winchester, Virginia, 
complainant pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding for the recovery of reparation under the 
Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 
499a et seq.) as the result of respondent’s failure to pay any part 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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of the contract purchase price for an interstate carload shipment 
of apples. An informal complaint was received by the Regulatory 
Division, Fruit and Vegetable Branch, on January 10, 1947. The 
formal complaint was filed on April 16, 1947, and a copy thereof, 
together with a copy of the report of investigation, was served on 
the respondent on June 12, 1947. On the same day, a copy of the 
report of investigation was served on the complainant. 

At the time the formal complaint was served on respondent, his 
attention was directed to the necessity of answering the complaint 
within 20 days thereafter and he was informed that failure to 
answer would be deemed to be an admission of the truth of the alle- 
gations as alleged in the complaint, and would also constitute a 
waiver of an oral hearing, in accordance with the rules of practice 
(10 FR 2209 et seg; 11 F. R. 224). ‘Notwithstanding such notice 
respondent has failed to answer the complaint which, therefore, is 
disposed of on a basis of respondent’s default. 


FINDINGS OF FACT 


1. Complainant is an individual, R. E. Worsley, trading as The Sun- 
tint Fruit Company, whose post oflice address is Box 103, Winchester, 
Virginia. 

2. Respondent is an individual, John L. Merryman, whose post 
oflice address is 1003 Third Avenue North, Nashville, Tennessee. Dur- 
ing the times mentioned in the complaint filed herein, respondent was 
not licensed under the Perishable Agricultural Commodities Act, his 
license having terminated on July 14, 1943. A license was issued to 
respondent as an individual on February 3, 1947, and is now in effect. 

3. On November 8, 1946, complainant and respondent entered into 
an oral agreement whereby complainant contracted in interstate com- 
merce to sell and respondent to purchase 37,300 pounds of bulk Stay- 
man apples, at the agreed price of $2.30 per hundred pounds, or 
$857.90 for the carload, f. o. b. Winchester, Virginia. 

4. The apples were inspected at point of shipment by respondent on 
November 8 and Car NP 90480 containing the quantity, kind and qual- 
ity of apples purchased by respondent was shipped by complainant on 
the same date from Winchester, Virginia, in interstate commerce, to 
respondent at Nashville, Tennessee, where, on November 14, 1946, 
respondent paid the freight charges and accepted. delivery without 
objection, but has since failed, neglected and refused to pay complain- 
ant any part of the contract price for the apples. 

5. Informal complaint was filed on January 10, 1947, which was 
within nine months after the cause of action accrued. 
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CONCLUSIONS 
































It is concluded that respondent’s failure to pay complainant for 
the apples involved in this proceeding was, and is, in violation of 
section 2 of the act; that complainant should be awarded reparation 
in the amount of the contract purchase price with interest, and that 
the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $857.90 with interest thereon at 5 per- 
cent per annum from November 14, 1946, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to the date of payment of reparation and as 
to service on the parties, this order shall become effective 20 days after 
its date. 


(A. D. 1593) 


ParkKHILL Propuce Company v. Cart Bramuettr. PACA Doc. No. 
4771. Decided August 14, 1947. 


Failure to Pay Purchase Price—Effect of Failure to Answer 
Complaint for Reparation 


Where complainant alleged sales of produce to respondent who failed to pay 
the agreed purchase price therefor and failed to answer the complaint, it 
is held that, in accordance with the rules of practice, respondent’s failure 
to answer constitutes an admission that the facts alleged in the complaint 
are true, and a waiver of hearing, and reparation should be awarded com- 
plainant in the amount of the purchase price.* 

Messrs. Strickland, Ewers & Wilkins, of Mission, Texas, for complainant, Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a proceeding for the recovery of reparation under the Per- 
ishable Agricultural Commodities Act, 1930 (7 U.S. C. 1940 ed. 499a 
et seg.). An informal complaint was received by the Regulatory 
Division, Fruit and Vegetable Branch, on March 28, 1947, and a 
formal complaint was filed on June 9, 1947. A copy of the formal 
complaint, together with a copy of the report of investigation, was 
served on the respondent by registered mail on June 27, 1947. A copy 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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of the report of investigation was served in like manner on the com- 
plainant on June 30, 1947. 

At the time of service of the complaint and report of investigation 
on respondent, his attention was directed to the necessity of answering 
the complaint within 20 days from the receipt of such notice and he 
was informed that failure to answer would be deemed an admission 
of the truth of the allegations contained in the complaint and would 
be construed as a waiver of an oral hearing in accordance with the 
rules of practice (10 F, R. 2209 et seg.). Notwithstanding such notice, 
respondent has failed to answer the complaint and the proceeding, 
therefore, is disposed of on the basis of respondent’s default. 


FINDINGS OF FACT 


1. Complainant is an individual, Nelson Parkhill, doing business 
as the Parkhill Produce Company, whose address is post office box No. 
72, Mission, Texas. 

2. Respondent, Carl Bramlett, is an individual whose post office 
address is El Dorado, Arkansas. At the time of the transactions in- 
volved in this proceeding, respondent was not licensed under the Perish- 
able Agricultural Commodities Act, 1930, but was engaged in business 
such as required him to be so licensed. 

3. On or about February 20, 1947, complainant entered into an oral 
contract in interstate commerce with respondent whereby complainant 
agreed to sell and respondent to purchase a truckload of fresh fruits 
and vegetables as follows: 


OT &. A; Crates Turnips and Tope...._................... @ $2.75 $266. 75 
50 50# Bags U. S. No. 1 Green Cabbage____-__-_--___-__-__ . 85 42. 50 
de Ex A. Crates U. Site. t Betinee..... 202553 eee 4. 00 300. 00 
eas, le ORI a 2.35 11. 75 
RO RUN CO cD ORM cs ecensireheeseee aati eee 1. 35 13. 50 
12 Boxes Foster Pink Grapefruit... 3. sen 2.75 33. 00 
35 Boxes Valencia Oranges, 216’s & Larger____-- eed 3. 25 113, 75 
OS Minnie POG i oe ose osama 781.25 


4. On or about March 1, 1947, complainant entered into an oral con- 
tract in interstate commerce with respondent whereby complainant 
agreed to sell and respondent to purchase a truckload of fresh fruits and 
vegetables as follows: 


100 50# Bags U. S. No. 1 Green Cabbage______-____--______ @ $0.90 $90. 00 
Te I I NI i i cs iat Seale nea ees .37% 150. 00 
S00 Os Bone: Granetrait 9Gs.... oo 16 16. 00 
100 Boxes Valencia Oranges, 216’s and Larger____-_________ 3. 85 385. 00 





WOR Siiabitia POnt =. 6c ciccencmsttinndinaeeseeeee — 641,00 
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5. On the dates sales were made, each of the aforesaid lots of produce 
was transported in trucks operated by respondent. These trucks 
moved in interstate commerce from loading point in the State of Texas 
to El Dorado, Arkansas, where respondent accepted delivery of the 
produce without objection but has since failed, neglected, and refused 
to pay complainant any part of the contract purchase price therefor. 

6. A check in the amount of $539.50 given to complainant by re- 
spondent in part payment of the agreed purchase price for the first 
truckload of produce shipped on February 20, 1947, was returned 
by the bank upon which it was drawn because of insufficient funds 
on deposit to respondent’s credit; and respondent is indebted to com- 
plainant in the sum of $1,422.25. 

7. Formal complaint was filed in this proceeding on June 9, 1947, 
which was within nine months after the cause of action accrued. 


CONCLUSIONS 


The record stands undisputed to the effect that respondent pur- 
chased and accepted delivery of the produce involved in this proceed- 
ing, but has failed to pay complainant any part of the agreed pur- 
chase price therefor. These facts and his failure to pay complainant 
are admitted by respondent in a letter to the Department, dated 


March 30, 1947, and included in the report of investigation. It is con- 
cluded, therefore, that respondent’s failure to make full and prompt 
payment of the agreed purchase price for the produce involved was, 
and is, in violation of section 2 of the act, and complainant should be 
awarded reparation for the full amount claimed with interest there- 
on. The facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $1,422.25, with interest thereon at 5 
percent per annum from March 1, 1947, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail, or 
in person, and, except as to the date of payment of reparation and as 
to service on the parties, this order shall become effective 20 days 


after its date. 


(A. D. 1594) 


A. B. Conen Company v. Scotty Broturers. PACA Doc. No. 4515. 
Decided August 15, 1947. 
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Negligence—Failure of Commission Merchant to Keep Shipper Informed— 
Nominal Damage Awarded Where no Actual Damage Proved 


Where a commission merchant failed to keep the shipper informed of the fact 
that the market was overstocked and the commodity was not being sold as 
it would have been in a normal market, it is held, that such failure con- 
stituted negligence on the part of the commission merchant, but since the 
shipper did not show that any damage resulted from such negligence, nominal 
damages only should be awarded.* 


Negligence—Failure to Sell Promptly and at Higher Prices Not Shown to 
Have Been Due to Negligence of Commission Merchant 


Where the shipper claimed that the commission merchant was negligent in not 
disposing of potatoes promptly and at higher prices, but the commission 
merchant offered evidence to show that the market was overstocked with 
good potatoes, that the potatoes consigned were in poor condition and labor 
was not available for reconditioning, and that the shipment was handled to 
the best advantage possible under the circumstances, it is held, that the 
shipper’s claim of negligence is not established and reparation should be 


denied.* 


Mr. M. P. Roberts, of Fort Fairfield, Maine, for complainant. Schley Bros., of 
Baltimore, Maryland, respondent pro se. Mr. Joseph T. Murphy, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C., 1940 ed., 499a et seq.). 
Complainant seeks to recover the loss alleged to have been sustained as 
the result of the respondent’s failure, without reasonable excuse, to 
perform its implied duty of selling promptly a carload of potatoes for 
his account, or to inform him of the fact that the Baltimore, Maryland, 
fruit and produce market was overstocked with potatoes at the time 
of the car’s arrival and thereafter. It is alleged by the complainant 
that such failure on the part of the respondent is in violation of sub- 
section 4 of section 2 of the act. 

Respondent, in its answer, denies any liability arising from the trans- 
action. It states that when the potatoes arrived they did not meet 
contract requirements, and were handled on consignment only as an ac- 
commodation to the shipper. Misrepresentation of market conditions 
to secure the goods on consignment is denied. It is denied that F. J. 
Davidson, Jr., & Co. were the agents for respondent at any time, 
and asserted that such broker was given information from time to time 
concerning respondent’s inability to sell the merchandise, and that 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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such knowledge was imputable to his principal. Respondent asserts 
that it lost large sums of money on the same market; that the sacks of 
potatoes were wet and showed spots; that no help was available to 
recondition them due to war conditions; and that customers just would 
not buy them. 

A copy of the formal complaint and a copy of the report of investi- 
gation made by the Fruit and Vegetable Branch were served on the 
respondent by registered mail on September 5, 1945. A copy of the 
report was served on complainant in like manner on September 6, 
1945. 

A formal hearing was held at Baltimore, Maryland, on October 29, 
1946. Thecomplainant did not appear. The respondent partnership 
was represented by its two members. The record includes the testi- 
mony of Samuel R. Schley, Ralph Murray Schley, and F. J. Davidson, 
on behalf of respondent, and the report of investigation. 

Complainant submitted no evidence in the form of depositions but 
relied on the facts set forth in the investigation report, which disclosed 
that on or about April 27, 1944, the complainant, through F. J. David- 
son, Jr. & Co. sold to respondent the car in question as U. S. No. 1, 
Size A, Maine Cobbler potatoes in new branded sacks at $2.65 ewt., 
delivered in Baltimore, Maryland. Thereafter shipment was made in 


car SFRD 16349, w hich arrived at Baltimore, Maryland, on May 9 
1944, and was rejected by respondent, the Government. report showing: 


“SFRD 16349 ‘Generally firm. 30% of ee show no soft rot, 50% less 
than 1 to 2%, 20% show 4 to 5%, average 2%. The soft rot in Slimy Soft Rot in 
various stages.’ ” 

Davidson telegraphed complainant, informed him of the rejection, 
and stated that respondent would handle for complainant’s account 
provided he released quickly. Complainant says he then called David- 
son and after being assured that respondent would handle the ship- 
ment promptly agreed to allow it to do so, stating that had no such 
assurance been given he would have diverted the car elsewhere. Ina 
letter to the Regulatory Division, Davidson takes the position that 
complainant should have known that the market at Baltimore was 
overstocked, and that it was suggested the car be diverted elsewhere. 
Complainant, however, denies that any such information was ever 
brought to his attention. 

No account sale was rendered until June 14, 1944, which shows that 
on May 24, 1944, 14 days after arrival, the first sales were made of 60 
sacks at $2.45 per sack and 82 sacks at $2.50 per sack; on May 26, 1944, 
16 days after arrival, 60 sacks were sold at $2.45; on June 2, 1944, 23 
days after arrival, 30 sacks were sold at $1.00; and on June 3, 24 days 
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after arrival, 15 sacks were sold at $1.00. The remaining 203 sacks 
were dumped. 

Samuel R. Schley, a partner in respondent firm, was a witness at 
the hearing. He testified that during the months of April and May, 
1944, he had purchased some 46 cars of potatoes from complainant 
through F. J. Davidson, Jr. & Co. Of these cars, four, including the 
one here in question, failed to meet contract requirements and were 
rejected by respondent. Respondent called Davidson on June 10, 1944, 
and informed him of the rejection of car SFRD 16349. Davidson then 
brought out that no one else would unload the car with the market in 
such terrible shape and prevailed upon respondent to take the car as a 
favor both to complainant and to himself. This respondent agreed to 
do. That same day Davidson notified respondent to handle the car 
on consignment. 

The car was unloaded, the bags placed on the shed along with those 
from about 50 other cars, and an attempt was made to sell them. How- 
ever, this proved difficult. During the month of May 1944, respondent 
estimated that it lost $25,000 on sound potatoes of its own, that people 
would pass these by since they showed spots, and purchased only the 
better ones. In addition, labor was scarce and no one could be em- 
ployed to recondition these potatoes as they should have been. .How- 
ever, it was admitted that at the time respondent agreed to take the 
car on consignment, it had approximately 100 cars of its own on 
hand. It knew at the time the market was “stuck” and that the labor 
necessary to recondition was unavailable. It is emphasized, however, 
that the motive in taking the car was to do complainant and the broker 
a favor. 

The demurrage charges indicate that the potatoes were allowed to 
remain in the car five days before the car was released. No sales 
were made until May 24, 1944, despite the existence of Government 
reports showing market sales of potatoes during that time. This, 
respondent explains, is misleading, since such reports cover sales of 
potatoes “in good, merchantable quality and condition,” whereas these 
potatoes were in poor condition. Despite the obvious necessity, the 
car was not reconditioned until late in May, which respondent says 
was due to the shortage of labor. 

While respondent never communicated with complainant, it states 
that almost every day the potatoes were in its possession it was in 
touch with the broker, Davidson, who during that time was selling 
cars as broker for other shippers from Florida and Georgia. David- 
son, when informed of the fact that the potatoes were not being sold, 














834 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930  6A.D, 


told respondent he could not do anything about it, nor could anyone 
else, and for respondent to do the best it could. None of these calls 
was to Davidson directly in reference to this car nor presumably 
as agent for complainant, but rather in reference to other cars as 


well. Respondent never knew whether Davidson got in touch with ff 


complainant but assumed he had. 
Ralph Murray Schley, a partner in respondent firm, testified that 


at no time was any promise made to sell the car quickly as complainant ff 















eT 


contends, but only that it should be released as soon as possible, in view | 
of war requirements for cars; that respondent agreed to handle the Ff 
car only as a favor to complainant at the request of Davidson; and F 


that the market reports were inapplicable in this case inasmuch as the 


produce was off grade. 
Frank J. Davidson, a member of the firm of F. J. Davidson, Jr. & 


Company, identified certain records which show that a telegram was 


sent on May 10, 1944, to complainant at the time the car was rejected, | 
stating that the only proposition the broker could get was for respond- [ 
ent to handle for complainant’s account. The expression “providing [| 
release quick” was said to be contained in all similar wires because of ff 


uncertainty as to what would happen if the shipper failed to do so, 
particularly that the consignee may change his mind about handling 
the car. Davidson also testified that during the month of April 1944, 
his brokerage firm sold 139 cars of old potatoes in Baltimore and dur- 
ing May 1944, only six, indicating that the market was demoralized 
and potatoes were moving very slowly. While the broker had no rec- 
ords to show that the market condition or the failure to sell the car 
promptly was ever brought to complainant’s attention, the witness 
felt that it probably was brought to his attention “in just general con- 
versation” and it was stated that complainant should have been aware 
of such condition. The witness further testified that in his opinion 
the failure to sell potatoes for five or six weeks during the time in 
question was not unreasonable. 


FINDINGS OF FACT 


1. Complainant is an individual, A. B. Cohen, doing business as 
A. B. Cohen Company, whose post office address is Fort Fairfield, 
Maine. 

2. Respondent, Schley Brothers, is a partnership composed of 
Samuel R. Schley and Ralph Murray Schley, whose post office address 
is 209-231 West Camden Street, Baltimore, Maryland. At the time of 
the transaction here involved respondent was licensed under the act, 
and is now so licensed. 
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3. On or about April 27, 1944, complainant contracted to sell and 
respondent to purchase a carload of U.S. No. 1, Size A, Maine Cobbler 
potatoes in new branded 100 Ib. sacks at $2.65 per hundred pounds, 
delivered to respondent at Baltimore, Maryland. 

4. The contract of sale was negotiated by IF’. J. Davidson, Jr. & Co., 
a broker, who, in negotiating such sale, acted as agent for complainant. 

5. On May 1, 1944, car of potatoes SFRD 16349 was shipped by com- 
plainant from Bridgewater, Maine, in interstate commerce, to Balti- 
more, Maryland, for delivery to respondent under the foregoing con- 
tract, but on arrival at destination on May 10, 1944, respondent notified 
I’. J. Davidson, Jr. & Co. that the potatoes failed to meet contract 
specifications and would not be accepted under the contract. 

6. On May 10, 1944, F. J. Davidson & Co. requested respondent to 
accept such car of potatoes on consignment, which it agreed to do. 
I’, J. Davidson, Jr. & Co. telegraphed complainant on May 10, 1944, 
informing him of the rejection of the car by respondent and suggest- 
ing that respondent be authorized to handle the car on consignment. 
On the same day, F. J. Davidson, Jr. & Co., in the course of a telephone 
conversation, also urged complainant to allow respondent to handle 
such car on consignment, to which complainant agreed. 

7. On May 10, 1944, the potatoes failed to meet the requirements of 
U.S. No. 1 grade, Size A, 2 inch minimum because an average of 2 
percent thereof were affected by Soft Rot in various stages. 

8. Neither respondent nor F. J. Davidson, Jr. & Co. gave complain- 
ant any information concerning market conditions at Baltimore or 
the fact that difficulty was being encountered in selling the shipment 
until on or about June 14, 1944, when an account sales was submitted 
to complainant. The account sale showed that the first sales were 
made on May 24, 1944, of 50 sacks at $2.45 and 82 sacks at $2.50 per 
sack; 60 sacks on May 26, 1944 at $2.45; 30 on June 2, 1944 at $1.00; 
15 on June 3, 1944 at $1.00; and 203 sacks were dumped. 

9. Respondent received $544.00 for the potatoes herein involved 
and incurred expenses in the sum of $340.15 to which is added a com- 
mission charge of $54.40, and the complainant received the net pro- 
ceeds of $149.47. 

10. The informal complaint was filed in this proceeding within nine 
months after accrual of the cause of action. 


CONCLUSIONS 


There is no question but that the potatoes shipped to respondent in 
car SFRD 16349 failed to meet contract requirements ; that respondent 


761247—_47—_7 
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was justified in rejecting them; and that complainant turned the pota- 

toes over to respondent to handle on consignment. There is also no 
question but that respondent accounted to complainant for the amount 
for which the potatoes were sold. Recovery is sought on the theory 
that respondent was negligent in two respects in handling the ship- 
ment and that complainant was damaged by such negligence, 

The first claim of negligence is based on complainant’s contention 
that respondent failed to keep him informed of the fact that the 
Baltimore market was overloaded with potatoes and that the potatoes 
here involved were not selling. It is well established that a factor 
must inform his principal of all facts and circumstances relating to 
consignments, warranting the taking of protective measures on the 
part of the principal. Hollywood Orchards Co. v. Dennis Kimball and 
Pope, 124 Ore. 71, 263 Pac. 66 (1928) ; Mann v. W. C. Crenshaw & Co., 
158 Va. 193, 163 S. W. 375 (1932). The rule is thus stated in Mechem on 
Agency, 2d Ed. Sec. 2532: “It is the duty of the factor to inform his 
principal of every fact in relation to his agency which comes to his 
knowledge, and which may reasonably be deemed important for the 
principal to know in order to the protection or promotion of his inter- 
est; and a factor who negligently omits to give such information will] 
be liable for a resulting loss.” 

Respondent contends that all of its dealings in this matter were with 
the broker, F. J. Davidson, Jr. & Co.; and that the broker was fully 
informed of the condition of the Baltimore market and that the pota- 
toes were not being disposed of as they would have been under normal 
conditions. The broker admits being so informed by respondent but it 
appears that, except for market information conveyed when the con- 
signment agreement was reached, this information was never brought 
to the attention of complainant. There was no proof that the broker 
was authorized to act as a general agent of complainant. While the 
question is not free from doubt, on the facts presented we conclude that 
respondent should have kept complainant fully informed and was 
negligent in failing todoso. The next question is what damage, if any, 
resulted from such negligence. The evidence in the record is all to 
the effect that at the time these potatoes were in respondent’s possession 
in Baltimore, the Baltimore market for old potatoes was “dull” or 
“very dull.” Other Eastern markets were in the same condition. In 
order for complainant to recover more than nominal damages on this 
theory of negligence he must show that if he had been informed by 
respondent as to the condition of the Baltimore market and the fact 
that respondent was not making sales of the potatoes, he could have 
turned the shipment over to another dealer or diverted it to another 
market, and that through another dealer or in another market the 
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potatoes could have been sold to better advantage. No such evidence 
isinthe record. For lack of proof that it actually suffered any damage 
as a result of the failure of respondent to furnish information it was 
under obligation to furnish, complainant is entitled to nominal 
damages only. 

Complainant also contends that respondent was negligent in not dis- 
posing of the potatoes promptly, claiming that they could and should 
have been sold at $2.75 per sack, less shrinkage of 10 sacks, or for 
$1,210. Complainant makes an allowance of $451.13 for expenses and 
commission, which would show net proceeds of $748.87. Deducting 
$149.47, remitted by respondent and which complainant says he is 
holding in suspense to be credited, the balance due, for which repara- 
tion is sought, is said to be $599.40. 

The evidence offered by complainant to show negligent handling by 
respondent consists of reports on two other carloads of potatoes han- 
dled by another dealer in Baltimore, market reports for the Baltimore 
market covering the period in question, and respondent’s account sale 
on the shipment. The period with which we are concerned is May 10 
to June 3, 1944. One of the two carloads handled by another dealer 
arrived in Baltimore April 25, 1944. Respondent contends that the 
price realized for these potatoes gives no indication as to what pota- 
toes should have sold for from May 10 to June 3, 1944, since the potato 
market in Baltimore suffered a severe decline in the early part of May 


| of that year. This evidence is not disputed. As to the second car- 


load, the facts seem to be that it was shipped under a contract, but 


| because of its condition the buyer would not accept it until complain- 


ant agreed to guarantee reconditioning costs. When such costs were 
} guaranteed, the shipment was accepted and complainant later paid the 


; amount claimed by the buyer for reconditioning. There is nothing 


, in the record to show what the buyer sold the potatoes for, or that the 


buyer was able to sell them at all. Market reports show that during 
this period the Baltimore market for old potatoes was dull or very 


| dull. Best Maine Chippewas and Katahdins were quoted at $3.00— 


$3.25 for the period May 10 through May 15, 1944, and $2.75-$3.00 
for the period May 18 through May 22, 1944. There are no quota- 
tions in these reports on Cobblers, the variety of potatoes with which 


| we are concerned, but there is evidence on behalf of respondent to the 


effect that “Cobblers are always sold for less than Chippewas and 
Katahdins. Many customers won’t buy them at all, and especially 


| under conditions such as these. They are specially hard to market.” 


In addition, it is clear that these potatoes were in a poor condition for 
sale at the time of arrival, with many sacks showing small to large 
wet spots on account of leaking from soft rot. Respondent offered 











838 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930  6A.D, 


evidence to show that labor for reconditioning was not available and 
that buyers were refusing to buy potatoes that were not sound. 

Complainant alleges that respondent agreed to handle the ship- 
ment promptly. Both respondent and the broker deny that respond- 
ent made any such representation. Complainant relies upon the 
words “providing release quick” in the broker’s telegram of May 10, 
1944. There was evidence to show that because of the existing car 
shortage and poor market conditions prevailing, the broker intended 
these words to convey the idea that complainant should decide 
promptly whether to release the shipment to respondent, since delay 
might mean that respondent would revoke its offer to handle. It is 
established by the record that respondent agreed to unload the car 
only at the urging of the broker and as an accommodation to com- 
plainant. In a letter dated October 4, 1944 (Exhibit 7, Report of 
Investigation), the broker stated: 

“As a matter of fact, our opinion was that Schley was doing Cohen quite 
a favor in agreeing to unload and Cohen should have understood this when we 
told him that none of our other customers were willing to unload on any basis 
and with Cohen knowing that Schley had a heavy supply of potatoes already 
on hand. Of course, it was impossible for any of us to know just how fast 
these old potatoes might move and as a matter of fact the movement was much 
slower than we expected, but this was the chance that Cohen took, and neither 
Sehley or ourselves even intimated to him that they would move quickly.” 
We accordingly conclude that respondent did not agree to handle the 
shipment promptly. 

Complainant’s claim of negligence on the part of respondent in dis- 
posing of the potatoes is not sustained by the record. Every point 
relied upon by complainant as proof of negligence is rebutted or ex- 
plained by respondent. It is evident that respondent did not sell the 
potatoes for as much as complainant hoped for or perhaps antici- 
pated. But respondent was presented with a difficult situation. The 
potatoes were bad and the market was weak. If respondent did as 
well as could reasonably be expected under the circumstances, com- 
plainant has no right to demand more, or damages for failure to do 
more. It may be that respondent did not do all that it could and should 
have done, but complainant has not shown that such was the case. 

To summarize, it is concluded that respondent was negligent in 
failing to keep complainant informed of the condition of the Balti- 
more market, and the fact that it was having difficulty in disposing 
of the potatoes. But, since no damage is shown to have resulted from 
that negligence, nominal damages of $1 should be awarded. It is 
further concluded that respondent was not negligent in disposing of 


the potatoes, and therefore no award for improper handling is justi- 
fied. The facts should be published. 
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ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $1. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to the date of payment of reparation 
and as to service on the parties, this order shall become effective 20 
days after its date. 


(A. D. 1595) 


Tue Scuuman Company v. Crry Propuce Company. PACA Doc. 
No. 4634. Decided August 18, 1947. 


Failure to Pay Purchase Price—Sale F. o. b. Acceptance Final— 
Failure to Prove Breach of Contract 


Where complainant sold a carload of cantaloups with no grade specified but 
contract provided “f. 0. b. acceptance final’ and Federal inspection at desti- 
nation disclosed 5 percent soft melons with substantial portion of shipment 
molded and city health authorities condemned shipment, it is held that 
there is no showing that melons were not up to contract requirements at 
shipping point and reparation should be awarded complainant in the amount 
of the contract purchase price.* 


Contract of Purchase and Sale—Effect of Failure to Object to 
Seller’s Wired Confirmation 


Where complainant confirmed a sale by telegram to respondent who made no 
reply until shipment arrived and then made no objection to terms of sale 
stated in confirming telegram, it is held, that respondent’s conduct indi- 
eates complainant’s telegram correctly stated terms of the agreement.* 


Mr. R. W. Gudgeon and Maurice A. Barancik, of Chicago, Illinois, for complain- 
ant. Mr. Lewis F. Glaser, of New York, New York, for respondent. Mr. 


Henry B. Hare, Examiner. 
Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S. C. 1940 ed. 499a et seq.) , for the recovery of repara- 
tion in the amount of the contract purchase price of a carload of 
California cantaloups. The formal complaint was filed on August 9, 
1946. A copy of the complaint and a copy of the report of investiga- 





*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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tion were served on the respondent on October 7, 1946. A copy of 
the report of investigation was served on the complainant on October 
2,1946. A hearing was held at Miami, Florida, on February 27, 1947, 
at which respondent appeared in person and by attorney. Complain- 
ant did not appear at the hearing but at its request, the deposition 
of John L. Senini was placed in the record by the examiner. 

The complaint alleges that on or about June 21, 1946, during a tele- 
phone conversation subsequently confirmed in writing, complainant 
contracted in interstate commerce to sell and respondent to purchase 
a carload of 384 crates of Jumbo size Betsy Brand cantaloups which 
had been shipped from Holtville, California, on June 19, 1946, in car 
PFE 42250. The contract specified a price of $5 per crate, plus $40 
for top ice, or $1,192 f. o. b. California shipping point acceptance final. 
The complaint also alleges that after negotiating this sale, complain- 
ant diverted the shipment to itself, advise respondent at Miami, Flor- 
ida, and instructed the carrier to “Allow inspection, deliver only on 
surrender of written order.” A draft was drawn on respondent [ 
through the First National Bank of Miami, Florida, for the agreed [ 
purchase price of the shipment. An invoice of the sale was mailed to | 
respondent on June 21, 1946, to which respondent failed to make 
prompt objection, but on arrival of the shipment at Miami, Florida, | 
respondent advised complainant that the cantaloups had been con- 
demned by the health authorities at that point. Complainant con- 
tends, however, that since the cantaloupes were sold f. 0. b. acceptance 
final, respondent had no right of rejection and breached the contract 
in failing and refusing to pay complainant the contract purchase price, 
for the recovery of which the complaint was filed. 

Respondent’s answer admits the purchase of the carload of canta- 
loups at the price alleged by the complainant but denies each and every 
other material allegation of the complaint. Respondent’s answer also 
alleges that at the time of negotiating the sale, complainant warranted 
that the cantaloups “were, at the time and place of shipment, of a prime 
grade, yellow, waxy and firm, in perfect condition and merchantable, 
and would be in perfect condition on arrival to respondent at Miami, 
Florida, and suitable for sale in every way, and said car was purchased 
by respondent in reliance on said warranty.” The answer also alleges 
that immediately after arrival of the shipment at Miami, Florida, 
on or about July 1, 1946, the Department of Public Health of the City 
of Miami condemned the entire shipment as unmerchantable and unfit 
for human consumption. The answer also states that the complainant 
knew, or should have known, that the cantaloups were unmerchantable 
at the time and place of shipment and, therefore, would be unfit for 
human consumption on delivery to complainant at Miami, Florida. 
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Respondent, therefore, prays for dismissal of the complaint filed 


herein. 
FINDINGS OF FACT 


1. Complainant is a corporation whose address is 1425 South Racine 
Avenue, Chicago, Illinois. 

2. Respondent, Mrs. Libby S. Fisher, is an individual trading as 
City Produce Co., whose address is 2143 N. W. 12th Avenue, Miami, 
Florida. During all of the times mentioned in the complaint filed 
herein, respondent was licensed under the act. 

3. During a telephone conversation on June 21, 1946, complainant 
contracted to sell and the respondent to purchase, in the course of inter- 
state commerce, a carload of 384 crates of Jumbo “Betsy Brand” 
cantaloups which had been shipped in car PFE 42250 from Holt- 
ville, California, on June 19, 1946. The parties agreed upon a price 
of $3 per crate, plus $40 for top ice, or $1,192 for the carload, f. o. b. 
California shipping point acceptance final. Immediately on com- 
pleting the sale, complainant diverted the shipment to itself at Miami, 
Florida, advise respondent, upon when a draft was drawn through the 
First National Bank of Miami, Florida, for the contract purchase 
price. 

4. Federal inspection for condition of the shipment was secured 
on the morning of July 1, 1946, which was more than 24 hours after 
respondent was notified of arrival of the car. The certificate covering 
this inspection discloses: “Stock is mostly hard to firm, mostly firm. 
Ground color mostly green, some turning. Ranging from 1 to 4, mostly 
2 to 4, soft melons in crates, averaging approximately 5% soft melons. 
Slight surface mold present in all samples examined affecting 14 to 
1% contents of crates. Inspection and certificate restricted to condi- 
tion at applicant’s request, and to product and lading in 2 upper 
Jayers of load.” 

5. After examining the shipment at destination, respondent wired 
complainant that the cantaloups were badly decayed on arrival and 
Federal inspection was being secured. Respondent then advised com- 
plainant that the cantaloups had been condemned by local health 
authorities who ordered them destroyed. 

6. The inspection was made for the Department of Public Health, 
Miami, Florida, by H. Sprecht, who testified at the hearing that he 
ordered the cantaloups destroyed. He testified that he spent most of 
the afternoon of July 1, 1946, examining and inspecting the canta- 
loups involved in this proceeding. A photostatic copy of the notice 
of condemnation signed by him also bears the signature of S. P. Jen- 
kins, “For City Incinerator,” certifying that “The above condemned 
food received and destroyed at 1: 15 P. M. O'clock.” 
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7. The formal complaint was filed on August 9, 1946, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The parties entered into an agreement, during a long distance tele- 
phone conversation, for the purchase and sale of the carload of can- 
taloups involved in this proceeding. This was confirmed by com- 
plainant’s sending to respondent the following telegram at 9:00 a. m. 
on the same day, June 21, 1946: 

“CONFIRM SHIPPED HOLTVILLE 19TH PFE 42250 CONTAINS 145-J-45 
203-J-36 35-J-27 1-J-23 BETSY BRAND 3.00 FOB PLUS TOP ICE 40.00 FOB 
ACCEPTANCE FINAL” 

On the same day, confirmation of diversion order was issued by 
complainant as shipper specifying itself as the new consignee “Advise 
City Produce Company, Miami, Florida,” and instructed the carrier 
to “Allow inspection deliver only on surrender our written order.” A 
sight draft was drawn by complainant on respondent for the contract 
purchase price of $1,192, payable to the order of the First National 
Bank of Miami, Miami, Florida. This draft, with delivery order 
attached, was mailed to the bank by complainant from Chicago, Illi- 
nois, on June 21, 1946. On the same day, complainant mailed to re- 
spondent a confirmation relating a sale as stated in the previously 
quoted telegram. It appears that respondent received both the tele- 
gram and written confirmation promptly, but there is no evidence of 
any objection having been made to the terms stated therein until after 
the shipment arrived at Miami. Since respondent did not make 
prompt objection to the confirmations, they are accepted as correctly 
stating the agreement. Joseph Rothenberg v. H. Rothstein & Sons, 
6 A. D. 148; Simon Siegel Company v. John Heaton, 5 A. D. 915. 

The record contains a copy of a telegram sent by respondent to 
complainant on June 26, 1946, advising that another carload of canta- 
loups had arrived in poor condition and insisting on the diversion of 
car PFE 42250 for handling for the account of whom concerned. 
Complainant made no such diversion and the car proceeded to Miami, 
where it arrived on June 29, 1946. Respondent was notified of arvival 
by the carrier at 8:00 a. m., June 30, 1946. The car was placed at 
8:00 a. m., July 1, 1946. 

On the morning of July 1, 1946, respondent sent complainant the 
following telegram : 

“Car PFE 42250 arrived unfit for human consumption. Getting Federal 
Gov’t inspection, State, County, and City Health inspections. Will advise you 
further details later.” 
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During the forenoon of the same day, respondent secured Federal 
inspection restricted to condition only. On the same day the ship- 
ment was condemned by H. Specht, Inspector, Department of Public 
Health, Miami, Florida, and the condemnation certificate shows that 
the cantaloups were destroyed at the city incinerator at 1:15 p. m., 
date of destruction not given. 

Since the sale was on an f. 0. b. acceptance final basis, the effect of 
that term on the rights of the parties is for consideration. Section 
46.24 (m) of the Regulations (7 CFR, Cum. Supp., sec. 46.24 (m) ) 
provides : 

“*F. o. b. acceptance final’ means that the buyer accepts the produce f. o. b. 

cars at shipping point without recourse.” 
Under an f. o. b. acceptance final contract the buyer surrenders his 
right of rejection and also his right to claim damages for lack of 
suitable shipping condition. Nevertheless, the buyer may recover 
from the seller for damages caused by the latter’s failure to comply 
with the contract as to the character of the goods, the time of ship- 
ment or other material provision of the agreement. Zhe LeRoy 
Dyal Company, Ine. v. Charles R. Allen, 161 F. 2d 152. Here the 
contract did not specify a grade, and it follows from what has 
already been said that there were no special warranties as to the 
condition of the cantaloups at shipping point. When the car was 
diverted pursuant to the contract, title passed to respondent with 
the complainant retaining a lien for the purchase price. Lynn M. 
Ranger, Inc. v. Gildersleeve, 106 Conn. 372, 138 Atl. 142 (1927) ; 
Fruit Dispatch Co. v. Gilinsky, 84 Neb. 821, 122 N. W. 45 (1909). 
When the shipment arrived at Miami and was tendered to respond- 
ent, the cantaloups were respondent’s property, subject only to the 
lien. Condemnation and destruction of the cantaloups did not 
relieve respondent of its obligations to pay complainant the purchase 
price. If the shipment had been destroyed in transit, while respond- 
ent might have had a claim against the carrier its obligation to com- 
plainant would not have been affected. 

There is no evidence that the cantaloups were not up to contract 
requirement at the time of shipment or diversion. Since the con- 
tract was on an f. 0. b. acceptance final basis, there was no war- 
ranty of suitable shipping condition and therefore no warranty that 
the goods would be merchantable at destination. However, from the 
Federal inspection certificate issued at destination it appears that 
they were not only merchantable at shipping point but may have 
been so at destination eleven days later as well. In any event, 
no breach of the contract by complainant has been shown. 
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On the basis of the facts presented it is concluded that respond- 
ent’s failure to pay complainant the purchase price of the canta- 
loups shipped in car PFE 42250 was, and is, in violation of section 
2 of the act. Reparation should be awarded complainant in the 
amount of $1,192, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, the sum of $1,192, with interest 
thereon at 5 percent per annum from July 1, 1946, until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail, 
or in person, and, except as to the date of payment of reparation 
and as to service on the parties, this order shall become effective 
20 days after its date. 


(A. D. 1596) 


In re Propuce Disrrrurors. PACA Doc. No. 4645. Decided 
August 18, 1947. 


Violation of Act—Publication of Facts 


Where respondent while engaged in the business of selling perishable agricul- 
tural commodities on consignment in interstate commerce for and on behalf 
of others, violated the act by rendering false and misleading accounting to the 
consignors of the cabbage herein involved, and by failing to keep proper 
accounts, records, and memoranda, it is held that such violations would 
warrant a revocation of their license, but since their license has expired, 
under the circumstances, publication of the facts should be made. However, 
respondent Robert Mazzola is absolved from responsibility for the accounts 
committed by his partner Korchak.* 


. Morris D. Spiegel for Production and Marketing Administration. Mr. John 
A. Duncan, of Detroit, Michigan, for respondent. Mr. John J. Curry, 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


On December 4, 1946, a complaint was filed against Nores Cohen, 
Meyer Korchak, and Robert Mazzola, doing business as Produce Dis- 
tributors (hereinafter referred to as the respondents), alleging that 
the respondents flagrantly violated Section 2 of the Perishable Agri- 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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cultural Commodities Act, 1930, as amended (7 U.S. C. 1940 ed. 499a 
et seg.), by reason of their failure, as commission merchants, to ac- 
count truly and correctly to their consignors for the proceeds derived 
from the sale of 500 sacks of cabbage handled by them for sale on a 
commission basis. Respondents in their answer admitted the factual 
allegations charged, but denied that they flagrantly violated the act, 
and that their failure to account truly and correctly was an uninten- 
tional error. 

A hearing on the matter was held at Detroit, Michigan, on May 9, 
1947, before John J. Curry, Hearing Examiner. The Government 
was represented by Morris D. Spiegel, attorney, Office of the Solicitor. 
The respondent, Robert Mazzola, was represented by John A. Duncan, 
attorney at law, 85 Union Produce Terminal, Detroit, Michigan. 
The respondents, Korchak and Cohen, appeared in their own behalf. 

The evidence adduced at the hearing shows that respondents sub- 
mitted to Friedman & Broussard, Breaux Bridge, Louisiana, shippers, 
an account of sale, dated May 8, 1946, showing that 5U0 sacks of cab- 
bage contained in car No. MDT 22064 handled by respondents on a 
consignment basis were sold for the gross figure of $€49.50. The con- 
signors upon receipt of the accounting expressed dissatisfaction at the 
returns and in due course, pursuant to a complaint filed with the 
Fruit and Vegetable Branch, Production and Marketing Administra- 
tion, an investigator, Mr. John J. Dimond, was directed to conduct 
an examination of the matter. At the outset of the investigation, the 
respondent Korchak admitted to the investigator that the accounting 
had been improperly handled; that actually, according to his records, 
133 sacks of cabbage had been dumped because they were spoiled or 
otherwise unfit for human consumption; and that because he felt that 
the consignors would have been disappointed if apprised of that fact 
he proceeded to average the sales of the cabbage to make it appear 
that 500 sacks were sold for the sum of $649.50. As disclosed, how- 
ever, by subsequent investigation, the facts appear to be otherwise. 
No cabbage in the shipment was dumped. In this connection, the 
inspection certificate showed that the car was inspected on April 28, 
1946, and the cabbage was certified as “Good color; fresh & crisp. No 
decay noted.” Sales tickets were located covering individual sales 
out of the car which showed that 477 sacks of cabbage were sold for 
the total sum of $918.05. Four additional tickets covering 41 sacks 
included sales of cabbage which could not be segregated as between 
the shippers’ cabbage and cabbage owned outright by the respondents. 
Since the average price received for the 41 sacks amounted to $2.39, 
and only 23 sacks out of the consigned car were unaccounted for, the 
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investigator applied to the 23 sacks of cabbage the price of $2.39, or 
a total of $54.97, which, added to the $918.05 covering the sale of 477 
sacks definitely accounted for, made a total of $973.02 due for the 
entire 500 sacks instead of $649.50 as originally reported to the con- 
signors. Pursuant to the suggestion of the investigator, the respond- 
ents remitted the difference amounting to $323.52 to the consignors. 

The evidence also shows that contemporaneously with the handling 
of the consigned car, respondents were selling cabbage out of a pur- 
chased car, sales commencing on or about April 23. In this connec- 
tion, the investigation revealed that on April 29 and 30 respondents 
sold 110 sacks of cabbages from the consigned car and credited such 
‘sales to the purchased car. However, respondents’ check-out sheet 
covering the consigned car showed that all of the consigned cabbage 
was sold from May 1 to May 3, 1946, except for 133 sacks recorded 
as dumped. Since, actually, no cabbage from the consigned car was 
dumped, it appeared that respondents juggled their accounts for the 
purpose of depriving their principal of the full proceeds of the 
shipment. 

Respondent Korchak admitted complete responsibility for the mis- 
handling of the consignment and the improper accounting which was 
rendered to the consignors. He stated that he directed the office work 
of the firm and averaged the prices which appeared on the accounting 
rendered to the shippers. He admitted that his failure to perform 
the duties required of him as agent for the consignors constituted 
a flagrant violation of the act but denied that his actions were willful. 
The duties of the respondent Cohen were primarily those of a salesman 
for the firm. The respondent Mazzola performed no duties except that 
of a salesman for the firm. Although he shared equally in the profits, 
he invested no capital in the business. 

The respondents discontinued doing business as a partnership 
shortly after August 12, 1946, soon after the above investigation was 
made, and their license expired on June 6, 1947; however, the record 
shows that at the present time the respondents Korchak and Cohen 
operate retail markets and the respondent Mazzola is employed by his 
son, J. R. Mazzola. 

Subsequent to the hearing the complainant and the respondent 
Mazzola filed suggested findings of fact, conclusions and order with the 
examiner. 

The examiner filed his report on June 20, 1947, proposing findings 
of fact and conclusions to the general effect that respondents violated 
the act. No exceptions to the report were filed by any of respondents 
and this decision and order are substantially the same as the examiner’s 
report. 
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FINDINGS OF FACT 


1. The complaint herein was filed on behalf of the Fruit and Vege- 
table Branch, Production and Marketing Administration, and re- 
spondents were so notified by a letter, dated February 20, 1947. 

2. Respondents at the times material herein were engaged in the 
business of selling perishable agricultural commodities on consign- 
ment in interstate commerce for and on behalf of others. 

3. On June 6, 1942, license No. 79797 was issued to the respondents, 
Korchak and Cohen, a partnership doing business as Produce Dis- 
tributors, which license was renewed on each anniversary date there- 
after to and including June 6, 1946. The fact that the respondent 
Mazzola was a partner in the firm was not made known to the Depart- 
ment until on or about August 12, 1946. 

4. On or about April 23, 1946, the respondents purchased 500 sacks 
of cabbage contained in car ART 21869 to which was assigned lot No, 
2598. 

5. On or about April 28, 1946, the respondents received on consign- 
ment, at Detroit, Michigan, from Friedman & Broussard, 500 sacks of 
cabbage contained in car MDT 22064, shipped from Breaux Bridge, 
Louisiana on April 22, 1946, to which was assigned lot No. 2606. 

6. On April 29 and 30, 1946, the respondents sold 110 sacks of cab- 
bage from the consigned car but credited such sales to lot No. 2598, 
the cabbage purchased by them, whereas such sales should have been 
credited to lot No. 2606, the consigned car. 

7. Respondents’ check-out sheet disclosed that only 367 sacks of 
cabbage were sold from the consigned car during the period from 
May 1 to May 3, 1946, and that the balance of 133 sacks were dumped, 
whereas no sacks of cabbage from the consigned car were dumped by 
the respondents, and respondents’ sales tickets showed clearly that 477 
sacks of cabbage from the consigned car were sold by the respondents 
for the sum of $918.05. Sales covering 23 sacks of cabbage could not 
be identified due to respondents having commingled sales from the 
consigned car and from a purchase car, but the average price of such 
cabbage per sack amounted to $2.39, which applied to the 23 sacks 
amounted to $54.97. 

8. The gross proceeds realized from the sale of the consigned cab- 
bage, as set forth in Finding 7, amounted to $973.02 whereas respon- 
dents rendered a false accounting, dated May 8, 1947, showing gross 
proceeds of $649.50. The difference, amounting to $323.52, was sub- 
sequently remitted by respondents to the consignors. 
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CONCLUSIONS 


The respondents violated section 2 of the act by rendering a false 
and misleading accounting to the consignors of the cabbage herein 
and violated section 9 of the act by failing to keep such accounts, rec- 
ords, and memoranda as correctly disclosed the handling of the 
aforesaid commodity. The facts and circumstances surrounding re- 
spondents’ failure to fulfill their obligations as agent for the con- 
signors warrant a finding that the violation herein was flagrant. 
Such a violation ordinarily would warrant the imposition of a severe 
administrative sanction especially against the respondent Korchak. 
In this connection the respondent Mazzola, although a partner, ap- 
pears not to have been in any way responsible for nor approved the 
acts committed by the respondent Korchak and, therefore, should 
be absolved from any responsibility therefor. 

The complainant in its suggested findings of fact, conclusions, and 
order stated that respondents’ license expired June 6, 1947, and were 
it not for that fact it would have recommended revocation of their 
license. Since the license has expired, it cannot be suspended or re- 
voked. Under the circumstances, publication of the facts should be 


made. 
ORDER 


The facts and circumstances, as set forth herein, shall be published. 
Copies of this document shall be served on the parties by registered 
mail or in person, 


(A. D. 1597) 


ABRAM J. STERNICK v. Ben TercumMan & Son. PACA Doc. No. 4644. 
Decided August 21, 1947. 


Failure to Pay Balance of Purchase Price—Evidence—Failure to 
Show Guarantee Against Loss 


Where complainant purchased peaches for respondent, which respondent accepted 
and sold, in an action by complainant for the purchase price paid to the 
shipper, held, that complainant did not guarantee as alleged by respondent 
that the peaches were extra fancy or would sell for the ceiling price at 
destination, and reparation should be awarded complainant for the price 
paid the shipper.* 


Mr. Saul Cohen, of Newark, New Jersey, for complainant. Mr. Edward Vogel, 
of Brooklyn, New York, for respondent. Mr. Joseph T. Murphy, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1940 ed. 499a et seq.). 
On October 15, 1946, complainant filed a formal complaint alleging 
that it purchased, in the capacity of an agent, for respondent a carload 
of Carmen and Early Rose peaches and paid the purchase price to 
the shipper, and that respondent accepted the shipment but paid com- 
plainant only the net proceeds. Complainant asks for an award of 
reparation in the amount of that part of the purchase price yet unpaid, 
$1,120.94. 

An answer to the formal complaint was filed by respondent on De- 
cember 3, 1946. The answer set up a general denial of the complain- 
ant’s allegations and contained a request for oral hearing. 

The oral hearing in this proceeding was held in New York, N. Y. 
on March 28, 1947. Both parties were represented by counsel. The 
record consists of the transcript of this hearing with exhibits, and 
the report of investigation. A copy of this report was served upon 
complainant on November 13, 1946. Respondent was served with a 
copy of the report together with a copy of the formal complaint on 
the same day. 

The controversy in this proceeding involves a carload of Early Rose 
and Early Carmen peaches which complainant purchased for respond- 
ent and shipped on June 6, 1946. Respondent’s position is that it 
never requested complainant to purchase Early Carmen peaches but 
complainant informed respondent of the shipment and guaranteed to 
respondent a profit on the peaches, and it was on the basis of this 
guarantee that respondent agreed to take the shipment. Respondent 
resold the peaches for less than the purchase price paid by complain- 
ant. After the controversy arose, complainant accepted the net pro- 
ceeds as a part payment only, the understanding of the parties being 
that the dispute as to the balance should be settled in this proceeding. 

It appears from the record that Murray Teichman, who with his 
father Ben Teichman constitute the respondent partnership, called 
complainant by telephone during May 1946, and requested complain- 
ant to buy carloads of peaches for respondent. At that time complain- 
ant was in Fort Valley, Georgia, buying peaches for a company of 
which he was a member, L. & N. Kurtz, Newark, New Jersey. Re- 
spondent contends that complainant in later conversations had been 
instructed to buy Hiley peaches. Murray testified that on June 5 
complainant stated he would ship a carload of Hiley peaches. Com- 
plainant denies that any specific variety of peach was ordered because 
all varieties were scarce and all U. S. No. 1 grade peaches were selling 


at the ceiling price. 
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Complainant testified that on June 6, 1946, he bought two carloads 
of peaches, mixed Early Rose and Early Carmen, U. S. No. 1 grade at 
shipping point. One carload was for his own firm and one for 
respondent. The evening of that day, complainant called Ben Teich- 
man at home to tell him of the shipment. Complainant testified that 
he read to Ben the invoice, the car number and the varieties, and Ben 
said he would send a check for the purchase price. 

Ben Teichman testified that in the conversation of June 6, com- 
plainant “told me he could not get the car of Hileys for us as we 
requested, but he has got a car of Uneedas of a different brand. The 
one we requested was Dukes but he has a different brand of Uneedas 
“and Early Roses which were very fancy.” Ben further stated that 
he told complainant that Hileys were preferred but that he (Ben) 
agreed to accept the shipment after complainant said, “I guarantee it 
is a fancy car of peaches and you will make just as much as on the 
other.” On June 7, Ben stated he called complainant again to get 
the car manifest and when complainant mentioned that the shipment 
included Early Carmens, he refused to take the shipment until com- 
plainant guaranteed that the peaches were extra fancy and a profit 
would be received on resale. 

Introduced on respondent’s behalf was the testimony of Louis Morin- 


sky who is in the fruit and vegetable business in Philadelphia, Penn- 
sylvania. He testified that on June 7, Murray Teichman said he had a 
shipment of Early Rose and Uneedas in transit and Morinsky agreed to 
buy the entire carload. Morinsky states that when he was later in- 
formed that the shipment included the Carmen variety, he refused to 
purchase the car. 


FINDINGS OF FACT 


1. Complainant Abram J. Sternick is an individual whose address 
is 127 Clark Street, Hillside, New Jersey. 

2. Respondent Ben Teichman & Son is a partnership, consisting of 
Ben Teichman and Murray Teichman, whose address is 370 Washing- 
ton Street, New York, New York. Respondent was licensed under the 
act at the times involved in this proceeding. 

3. In May 1946, complainant was requested by respondent to pur- 
chase several carloads of peaches for respondent. 

4. On June 6, 1946, complainant purchased for respondent one car- 
load of peaches, containing 836 one-half bushel baskets of Early Car- 
men and Early Rose varieties, U. S. No. 1 grade, at $2.57 per basket 
or a total price of $2,148.52 f. o. b. shipping point. Complainant was 
to receive a commission of $30. 

5. Complainant purchased the peaches in car SFRD 25937 from 
Kaler Produce Company to whom complainant was compelled to guar- 
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antee payment of the purchase price. On June 13, 1946, complainant 
paid $2,148.52 to the Kaler Produce Company. 

6. In the evening of June 6, complainant informed respondent, by 
telephone, of the purchase, including the price, grade and varieties, 
and the shipment. Respondent agreed to forward the next day to 
complainant a check for the purchase price. This promised check was 
not received. 

7. Car SFRD 25937 arrived at New York, New York, on June 10. 
Respondent called complainant by telephone, complained of the poor 
condition of the peaches and requested an allowance. Complainant 
said he would see if the shipper would grant an allowance. 

8. The peaches in car SFRD 25937 were Federally inspected at 
Woodbury, Georgia, on June 6, 1946, and were certified as U. S. No. 1. 
At destination, a Federal inspection was made. Soft bruises aver- 
aged 5 percent in the Early Rose variety and 11 percent in the Early 
Carmen. Both varieties had an average of 2 percent Rhizopus Rot. 

9. Respondent resold the peaches for $1,372.75, which after deduct- 
ing expenses of $345.17, left net proceeds of $1,027.58. The net 
proceeds were paid to and accepted by complainant as a partial settle- 
ment. The balance of the purchase price owing to complainant is 
$1,120.94. 

10. The formal complaint was filed October 15, 1946, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


Throughout this proceeding, the partners in respondent company 
have asserted that Early Carmen is a poor variety of peach which it 
would not buy ordinarily, whereas the Niley variety which it allegedly 
instructed complainant to purchase is very desirable. Upon this 
factor, respondent relies to support its contention that it sanctioned 
the purchase and shipment by complainant only because of the al- 
leged guarantee by complainant that the Carmen peaches were extra 
fancy and would sell at the ceiling price. In addition to contending 
that the peaches delivered were of poor quality, respondent further 
asserts that complainant, upon being notified of the poor quality, 
stated that he would bear any loss sustained on resale. 

Complainant denies these contentions and states that the real reason 
for respondent’s complaint was the fact that the prices of peaches in 
New York City dropped after the arrival of car SFRD 25937. 
Murray Teichman testified that there was a price decline on the day 
after arrival. 
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Ben Teichman admits that he agreed to buy the carload of peaches 
on June 6 and that in the telephone conversation, there might have 
been a misunderstanding on his part as to the varieties shipped. 
Complainant purchased the Early Rose and Early Carmen peaches 
on that day and would hardly inform respondent later the same day 
that the varieties being shipped were Early Rose and Uneedas. Ac- 
cording to complainant, Uneeda is an early variety of peach, the 
shipment of which had ended prior to June 6. Nor would complain- 
ant appear to have any reason to misrepresent the varieties. As a 
matter of fact, one of respondent’s own witnesses testified that on 
June 6, peaches were scarce and all varieties grading U. S. No. 1 were 

- selling in New York at the ceiling price. 

Complainant was, in this transaction, acting as buying agent for 
respondent and was to receive a commission of $30. The peaches 
were purchased by complainant from Kaler Produce Company as 
U.S. No. 1 grade. Under these circumstances, it is difficult to believe 
that complainant made the alleged warranties and guarantees, other 
than the warranty that the peaches were U. S. No. 1 grade, subjecting 
himself to the vagaries of the market with possible large losses. 

It is concluded that complainant on June 6 informed respondent of 
the purchase, including the variety, grade, and price, and respondent 
agreed to forward to complainant a check for the purchase price. The 
failure of respondent to pay the balance of the purchase price was a 
violation of section 2 of the act. Reparation should be awarded com- 

plainant in the amount of $1,120.94. The facts should be published. 


ORDER 





Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, the sum of $1,120.94, with interests 
thereon at 5 percent per annum from June 10, 1946, until paid. 

The facts shall be published. 

Copies hereof shall be served on complainant and respondent by 
registered mail or in person, and except as to the date of payment of 
reparation and as to service on the parties, this order shall become 
effective twenty days after its date. 


(A. D. 1598) 


Crescent Crry Frourr Company, Inc. v. H. W. Cornetissen. PACA 
Doc. No. 4775. Decided August 22, 1947. 





Effect of Failure to Answer Complaint—Failure to Pay Purchase Price 





Where complainant alleged sales of citrus fruits in interstate commerce to 
respondent who accepted delivery but failed to pay the agreed purchase 
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prices and failed to answer the complaint, it is held that, in accordance with 
the rules of practice, respondent’s failure to answer the complaint con- 
stitutes an admission that the facts alleged in the complaint are true, and 
a waiver of hearing, and reparation should be awarded complainant on the 
basis of the facts alleged in the complaint and respondent’s default.* 

Crescent City Fruit Co., Inc., of Crescent City, Florida, complainant pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S. C. 1940 ed. 499 a et seg.) for the recovery of repara- 
tion in the amount of the contract purchase prices for one carload and 
one truckload of citrus fruit shipped in interstate commerce from Cres- 
cent City, Florida to Lynchburg, Virginia. An informal complaint 
was received by the Regulatory Division, Fruit and Vegetable Branch, 
on January 21, 1947. The formal complaint was filed on May 19, 1947 
and a copy thereof, together with a copy of the report of investigation, 
was served on the respondent by registered mail on June 25, 1947. A 
copy of the report of investigation was served in like manner on com- 
plainant on June 27, 1947. 

At the time of service of the complaint and the report of investiga- 
tion on respondent, his attention was directed to the necessity of an- 
swering the complaint within 20 days thereafter and he was informed 
that failure to answer would be deemed to be an admission of the truth 
of the allegations contained in the complaint and would constitute a 
waiver of an oral hearing, in accordance with the rules of practice 
(10 F. R. 2209 et seg.; 11 F. R. 224). Notwithstanding such notice, 
respondent failed to answer the complaint and the proceeding, there- 
fore, is disposed of on the basis of respondent’s default. 


FINDINGS OF FACT 


1. Complainant is a corporation whose post office address is Crescent 
City, Florida. 

2. Respondent is an individual, H. W. Cornelissen, whose post office 
address is 951 Brook Street, Lynchburg, Virginia. Respondent ob- 
tained a license under the act on November 15, 1946 which was in 
effect at the time the transactions hereinafter described took place. 

3. On December 10, 1946, complainant sold to respondent one car- 
load of citrus fruit, consisting of 79 boxes of combination oranges, 
at the agreed price of $2.25 per box; 590 boxes of combination tan- 
gerines at the agreed price of $2.50 per box and 130 boxes of number 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. . 
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two tangerines at the agreed price of $2.25 per box, or $1,945.25 for 
the carload, f. o. b. Crescent City, Florida. On the day the sale was 
made, this carload of fruit was shipped in car URTX 50722 from load- 
ing point in the State of Florida, in interstate commerce, to Lynch- 
burg, Virginia, where it was accepted by respondent who has since 
failed, neglected and refused to pay complainant the contract purchase 
price for this shipment, or any part thereof. 

4, On December 13, 1946, complainant contracted to sell and re- 
spondent to purchase one truckload of citrus fruit, consisting of 450 
boxes of combination tangerines, at the agreed price of $2.00 per box, 
or $900.00 for the truckload, f. o. b. Crescent City, Florida. On the 
- day this sale was made, respondent took delivery of the tangerines at 
loading point in the State of Florida; gave his check for the purchase 
price and transported the fruit in interstate commerce in his truck to 
Lynchburg, Virginia. The bank upon which the check for the pur- 
chase price of the tangerines was drawn returned the check because 
of insufficient funds on deposit to the credit of respondent, who has 
since failed to pay complainant any part of the agreed purchase price 
for this shipment of fruit. 

5. Formal complaint was filed on May 19, 1947 which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


It is concluded that respondent’s failure to pay complainant the 
agreed purchase prices for the citrus fruit involved in this proceeding 
was, and is, in violation of section 2 of the act. Complainant, there- 
fore, should be awarded reparation in the sum of the contract purchase 
prices amounting to $2,845.25 with interest, and the facts should be 
published. 

ORDER 


Within 30 days from the date of this decision, respondent. shall 
pay to complainant, as reparation, $2,845.25, with interest thereon 
at 5 percent per annum from December 13, 1946, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail or 
in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 
after its date. 


(A. D. 1599) 


Georce Barnes v. CHOATE WHOLESALE Propuce. PACA Doc. No. 
4772. Decided August 25, 1947. 
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Failure to Pay Agreed Share of Receipts of Sale 





Respondent’s failure to pay complainant the sum which respondent has admitted 
as being due and owing complainant as the Jatter’s share of a sale of bananas 
entitles complainant to an award of reparation in the amount evidenced 
by respondent’s check dishonored by the bank upon which it was drawn 
because of insufficient funds to respondent’s credit.* 












Miss Lenore H. 






Mr. Vernon W. Turner, of Homestead, Florida, for complainant. 
Langford, Presiding Officer. 







Decision by Thomas J. Flavin, Judicial Officer. 









PRELIMINARY STATEMENT 





This is a proceeding for the recovery of reparation under the Perish- 
able Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a 
et seq.). An informal complaint was filed on March 3, 1947. The 
formal complaint was filed on June 2, 1947, and a copy thereof, 
together with a copy of the report of investigation, was served on 
respondent by registered mail on July 2, 1947. A copy of the report 
of investigation was served in like manner on complainant on June 30, 
1947. At the time of service of the complaint and the report of in- 
vestigation on respondent, its attention was directed to the necessity 
of answering the complaint within 20 days from the receipt of that 
notice and it was informed that failure to answer would be deemed 
to be an admission of the truth of the allegations contained in the 
complaint and would also constitute a waiver of an oral hearing in 
accordance with the rules of practice (10 F. R. 2209 et seg; 11 F. R. 
224). Notwithstanding such notice, respondent failed to answer the 
complaint and the proceeding, therefore, is disposed of on the basis 
of respondent’s default. 
















FINDINGS OF FACT 









1. Complainant is an individual, George Barnes, whose address is 
post office box No. 911, Homestead, Florida. 

2. Respondent is an individual, Emmett P. Choate, trading as the 
Choate Wholesale Produce, whose address is 1200 Avenue F, South, 
Birmingham, Alabama. At the time of the transaction involved 
herein, respondent was not licensed under the act but was conducting 
such business as required him to be so licensed. License No. 103044 
was issued to respondent on September 12, 1946, and is now in effect. 

3. On September 6, 1946, complainant’s agent, W. C. Tinsley, Jr., 
left Miami, Florida, with a truckload of bananas which he transported 













*Reference to other points involved in this case will be found in Index-Digest in this 








issue of Agriculture Decisions.—Ed. 
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in interstate commerce and delivered for complainant to respondent at 
Birmingham, Alabama, on September 8, 1946, under an agreement 
whereby respondent was to sell the bananas and divide the profits with 
complainant. 

4. The aforesaid trackload of bananas was inspected and accepted 
at Birmingham, Alabama, by respondent, who thereafter sold the 
bananas and on the basis of its invoices of sales, a division of the profits 
was agreed upon by respondent and complainant’s agent. Respondent 
then gave complainant’s said agent a check for $1,175, dated Septem- 
ber 11, 1946, which sum was the agreed share of receipts due the com- 
plainant. The check which was made payable to complainant’s agent 
was endorsed by him and given to complainant who deposited it for 
collection, but the bank upon which it was drawn refused to honor it 
and returned it because of insufficient funds to respondent’s credit. 
Complainant again deposited the check for collection but it was re- 
turned on January 17, 1947, with advice that payment had been 
stopped by respondent, who has since failed, neglected and refused to 
pay complainant for the aforesaid truckload of bananas. 

5. It was understood by all parties concerned that W. C. Tinsley, 
Jr., was complainant’s agent with authority to negotiate for the sale 
of the bananas involved in this proceeding and to receive payment 
therefor. 

6. Informal complaint was filed on March 3, 1947, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


It is concluded that respondent’s failure to pay complainant or his 
agent the sum which respondent has admitted, by the issuance of its 
check, as being due and owing complainant for the bananas involved 
in this proceeding was, and is, in violation of section 2 of the act; that 
complainant should be awarded reparation in the amount of the sum 
agreed upon as evidenced by respondent’s check, and that the facts 


should be published. 


ORDER 


Within 30 days from the date of this decision respondent shall pay 
to complainant, as reparation, $1,175.00 with interest thereon at 5 per- 
cent per annum from September 11, 1946, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail, or 
in person, and, except as to the date of payment of reparation and as 
to service on the parties, this order shall become effective 20 days after 
its date. 
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(A. D. 1600) 


NaTionaL Porato Company v. J. Levirz Propuce Company. 
Doc. No. 4774. Decided August 26, 1947. 


Failure to Pay Balance of Purchase Price 


Respondent’s failure to pay complainant the full amount of the agreed purchase 
price for the potatoes involved here entitles complainant to an award of 
reparation in the amount of the unpaid balance with interest.* 


Mr. Alexander Golbus, of Chicago, Illinois, for complainant. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a proceeding for the recovery of reparation under the Perish- 
able Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a 
et seqg.). Informal complaint was made to the Chicago, Lllinois, office 
of the Regulatory Division, Fruit and Vegetable Branch, on October 
10, 1946, and a formal complaint was filed on May 9, 1947. A copy of 
the report of investigation was served on complainant by registered 
mail on July 2, 1947, and on the same day a copy of the formal com- 
plaint and a copy of the report of investigation were likewise served 
on respondent. At the time of such service, respondent’s attention 
was directed to the necessity of answering the complaint within 20 
days thereafter and respondent was informed that failure to answer 
would be deemed to be an admission of the truth of the allegations 
contained in the complaint and would also constitute a waiver of an 
oral hearing in accordance with the rules of practice (10 F. R. 2209 
et seq.; 11 F. R. 224). Notwithstanding such notice, respondent failed 
to answer the complaint which, therefore, is disposed of on the basis of 
respondent’s default. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Sam S. Siegel, Dan 
Rietman and Leon Geller, doing business as National Potato Company, 
whose post office address is 31 South Water Market, Chicago 8, Illinois. 

2. Respondent is an individual, Joe Levitz, doing business as the 
J. Levitz Produce Company, whose post office address is 940 West 
Carmen Street, Chicago, Illinois, and, during all of the times men- 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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tioned in the complaint filed herein, he was licensed under the Perish- 
able Agricultural Commodities Act, 1930, as amended. 

8. On or about August 19, 1946, complainant and respondent entered 
into an agreement in interstate commerce whereby respondent pur- 
chased and complainant sold and delivered to respondent 50 bags of 
California Long White potatoes, at the agreed price of $2.75 per bag, 
and 25 bags of Bliss Triumph potatoes at the agreed price of $2.85 
per bag, or a total of $208.75 for the two lots of potatoes, f. o. b. re- 
spondent’s truck at Chicago, Illinois. 

4, On or about August 27, 1946, complainant and respondent entered 
into an agreement in interstate commerce whereby respondent pur- 
chased and complainant sold and delivered to respondent 75 bags of 
Idaho potatoes at the agreed price of $3.55 per bag, or a total of $266.25 
f. o. b. complainant’s store in Chicago, Illinois. 

5. On or about August 29, 1946, complainant and respondent entered 
into an agreement in interstate commerce whereby respondent. pur- 
chased and complainant sold and delivered to respondent 25 bags of 
Red Bliss Triumph potatoes at the agreed price of $2.75 per bag; 5 
bags of Canadian rutabagas at the agreed price of $1.20 per bag and 
50 bags of Idaho potatoes at the agreed price of $4.15 per bag, or a 
total of $282.25 for these commodities, f. o. b. complainant’s store in 
Chicago, Illinois. 

6. Respondent paid to complainant $50 on account on or about 
October 19, 1946 and $25 on or about November 7, 1946, thus leaving 
a balance of $682.25 due and owing from respondent to complainant, 
for the recovery of which complaint was filed in this proceeding. 

7. Informal complaint was filed on January 16, 1947, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The complaint alleges that each transaction, involved in this pro- 


> and such 


ceeding, occurred “in the course of interstate commerce,’ 
allegation is not denied by respondent. 

The failure of respondent to pay complainant the full amount of 
the prices agreed upon for the produce involved in this proceeding is 
in violation of section 2 of the Perishable Agricultural Commodities 
Act and entitles complainant to an award of reparation in the amount 
of the unpaid balance of $682.25, with interest. The facts and cir- 
cumstances as herein related should be published. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $682.25 with interest thereon at 5 per- 
cent per annum from September 1, 1946, until paid. 

The facts, as set forth herein, shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to the date of payment of reparation, and 
as to service on the parties, this order shall become effective 20 days 


after its date. 





COURT DECISIONS 


Unrrep Srates v. GREEN VALLEY Creamery, Inc., 59 F. Supp. 153.* 
Decided February 20, 1945. 


DISTRICT COURT, D. MASSACHUSETTS 
Civil Action No. 4522 


Effect of Discharge in Bankruptcy upon Collection of Compensatory 
Fine in Civil Contempt 


A discharge in bankruptcy of a handler does not bar collection of an unpaid 
balance of a compensatory fine levied by District Court against the bankrupt 
in civil contempt for benefit of market administrator, since such fine is not a 
“debt” within the Bankruptcy Act as between the court and contemnor. 


Effect of Discharge in Bankruptcy upon Power of Courts to 
Suppress Contempts 


A discharge in bankruptcy does not affect a power inherent in the courts to sup- 
press contempts by an immediate attachment of the offender, for, to hold 


otherwise would affect the orderly administration of justice and deprive the 
courts of one of its most elementary powers. 


[1537] Proceeding by the United States of America against the Green Valley 
Creamery, Ine. On petition of Howard B. Parker for a final order upon petition 
for attachment for contempt. 

Order in accordance with opinion. 

Edmund J. Brandon, U. S. Atty., and Joseph M. Hargedon, Asst. U. S. Atty., 
both of Boston, Mass., J. Stephen Doyle, Sp. Asst. to Atty. Gen., and Handley C0. 
Harrison, Atty., Office of Solicitor, United States Department of Agriculture, 
of Washington, D. C., for plaintiff. 

Richard Wait and Choate, Hall & Stewart, all of Boston, Mass., for defendant. 


Sweeney, District Judge. 

There is before me the petition of Howard B. Parker for a final 
order upon petition for attachment for contempt. This petition 
raises the question whether a discharge in bankruptcy bars the col- 
lection of an unpaid balance of a compensatory fine levied by this 
Court against the petitioner in the above proceeding. This memoran- 
dum deals only with the petitioner’s claim as a matter of right and is 
not concerned with the discretion vested in this Court to mitigate the 
fine imposed. 

*Reversed in Parker vy. United States, 153 F. 2d 66, post, p. 862.—Ed. 

¢Italic figures in brackets refer to first word beginning a page in 59 F. Supp.—Ed. 
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The petitioner was on June 16, 1942, adjudged in civil contempt of 
this Court and ordered to pay the sum of $42,236.74 to the clerk of 
this Court for the benefit of the market administrator. This sum was 
the equivalent of the loss suffered by the market administrator by 
reason of the acts and conduct of the said Parker in directing the 
business of Green Valley Creamery, Inc. After several appeals to 
the Circuit Court of Appeals the sum of $20,000 was paid by Parker 
‘to the clerk and on October 18, 1943, Parker filed a voluntary petition 
in bankruptcy and on May 15, 1944, received his discharge in bank- 
ruptcy. The market administrator filed a proof of claim seeking 
the balance of the compensatory fine over and above that which had 
already been paid to the Court. On this proof of claim he received 
a dividend in the approximate amount of $1,950. 

The present petition seeks a final order from this Court adjudicat- 
ing that the discharge in bankruptcy prevents the collection of the 
unpaid balance of the compensatory fine, and that the petitioner is 
free from the possibility of confinement for failure to comply with 
the Court’s order. In Lyman A. Spalding v. The People of the State 
of New York, 4 How. 21, 45 U.S. 21, 11 L. Ed. 858, the Supreme Court 
affirmed without opinion the holding of a state court (New York) that 
a discharge in bankruptcy is no release from a fine imposed by a state 
court for breach of an injunction. 

In People ex rel. Otterstedt v. Sheriff of Kings County, D. C., 206 F. 
566, a federal court denied its jurisdiction to sustain a writ of habeas 
corpus where a bankrupt had been imprisoned for failure to pay a fine 
imposed for a civil contempt and held, in effect, that only the court 
which had imposed the fine might grant relief. In this connection the 
court cited Jn re Koronsky, 2 Cir., 170 F. 719, 720, which said : “Mani- 
festly the offense was one peculiarly against the court, and of the sort 
where the punishment of the offender is a vindication of the dignity 
of the court * * *.” Other cases to the same effect are /n re 
Thomasshefsky, 2 Cir., 51 F. 2d 1040; In re Spagat et al., D. C., 4 F. 
Supp. 926; Jn re Green, D. C., 6 F. Supp. 1022; and Jn re McRoberts, 
D. C., 17 F. Supp. 82. While all of the cited cases can be distin- 
guished from the instant case in that some of them refer to fines levied 
for criminal contempt [154+] and all of them refer to fines levied by 
state courts, nevertheless these decisions seem to properly state the 
Jaw applicable to this case. 

The reasoning of these decisions seems to be that, while the fine 
imposed by the court may be a provable debt as between the contemnor 
and the person for whose benefit it has been ordered paid, it is not a 
debt within the meaning of the Bankruptcy Act, 11 U.S. C. A. §1 e¢ 
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seq., as between the court and the contemnor, and for that reason a 
discharge granted by the bankruptcy court will not affect the fine 
imposed. In other words, the fine has the character of a debt as be- 
tween the bankrupt and the person for whose benefit it was owed and, 
in addition, is a penalty levied by the court for a contumacious act. 
The discharge in bankruptcy can only affect the fine in the first- 
described status. 

[1] A discharge in bankruptcy does not operate to affect a power 
inherent in the courts of justice to suppress contempts by an immedi- 
_ ate attachment of the offender. To hold otherwise would seriously 
affect the orderly administration of justice and deprive the courts of 
one of its most elementary powers. 

[2] I therefore find and rule that, as a matter of law, the discharge 
in bankruptcy issued to the petitioner Parker does not operate to bar a 
collection of the unpaid balance of the compensatory fine imposed by 
this Court. The petitioner’s claim for an order barring the collec- 
tion of the balance of his fine is denied. 


Parker v. Unrrep Srartes, 153 F. 2d 66.* Decided January 11, 1946. 


: CIRCUIT COURT OF APPEALS, FIRST CIRCUIT 
Civil Action No. 4083 


Civil Contempt Proceeding—When Contemnor Released by Discharge in Bank- 
ruptcy—Compensatory Fine—Provable Debt—Effect of Market Adminis- 
trator’s Proving Claim as Debt in Bankruptcy 


Where the market administrator for whose benefit a compensatory fine in a civil 
contempt proceeding was imposed, proved the fine as a debt in a bank- 
ruptcy proceeding and received a dividend thereon, it is held, that the lia- 
bility of the contemnor was released by a discharge in bankruptcy, since 
such liability was not a debt created by the bankrupt’s “fraud, embezzlement, 
misappropriation or defalcation while acting as an officer or in any fiduciary 
capacity” .** 


[67+] Appeal from the District Court of the United States for the District of 
Massachusetts ; George C. Sweeney, Judge. 

Petition by Howard B. Parker against the United States of America for dis- 
charge from further commitment and liability for civil contempt. From an 
order denying the petition, 59 F. Supp. 153, the petitioner appeals. 

Order vacated and case remanded for further proceedings in conformity with 
opinion. 


*Reversing 59 F. Supp. 153, infra. p. 860.—-Ed. 

**Reference to each point involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed. 

tItalic figures in brackets refer to first word beginning a page in 153 F. 2d.—Hd. 
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Before MAaGrRUuDER, MAHONEY, and Woopsury, Circuit Judges 


Macruper, Circuit Judge. 

Howard B. Parker is here again, this time on appeal from an order 
of the District Court denying his petition to be finally discharged 
from further commitment and liability for civil contempt. The peti- 
tion was based upon the legal proposition, which the court below 
rejected, that Parker’s supervening discharge in bankruptcy had re- 
lieved him from further lia|68+]bility for the unpaid amount of a 
compensatory fine which had been imposed upon him in civil 
contempt proceedings. 

The contempt proceedings grew out of a suit in equity brought by 
the United States of America and the Secretary of Agriculture against 
Green Valley Creamery, Inc., to obtain a mandatory injunction re- 
quiring the said corporation to comply with the provisions of Order 
No. 4, as amended, issued by the Secretary of Agriculture pursuant to 
the provisions of the Agricultural Marketing Agreement Act of 1937, 
50 Stat. 246, 7 U.S. C. A. § 601 et seq. The equity suit went in com- 
plainant’s favor, and the final decree therein was upheld by us on 
appeal in Green Valley Creamery, Inc., v. United States, 1 Cir., 1939, 
108 F. 2d 342. 

Thereafter, a petition for attachment for contempt was filed by the 
United States against Green Valley Creamery, Inc., and Howard B. 
Parker, its sole stockholder and dominant officer, alleging disobedience 
of and failure to comply with the decree of the District Court. An 
order was entered on January 27, 1941, adjudging Parker in civil con- 
tempt and committing him to jail until Green Valley Creamery, Inc., 
should effect compliance with the Act and the mandatory injunction 
theretofore issued against the said corporation. On appeal, we va- 
cated this order and remanded the case to the District Court for fur- 
ther proceedings in conformity with directions contained in our 
opinion. Parker v. United States, 1 Cir., 1942, 126 F. 2d 370. 

After appropriate proceedings upon remand, the District Court 
entered an order on June 16, 1942, adjudging Parker in civil con- 
tempt of both the interlocutory and final decree in the aforementioned 
equity suit, and as reparation for the contempt imposing a compen- 
satory fine upon Parker, for the benefit of the Market Administrator, 
in the sum of $42,236.74, which was computed to be the amount of the 
loss caused to the Market Administrator by Parker’s disobedience of 
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the court decrees. The order required payment of this sum within ten 
days, in default of which it was directed that Parker be committed to 
jail until payment was made, or until a further order of the court. 

Parker appealed from this order of June 16, 1942, filing a super- 
sedeas bond in the sum of $20,000.1. We affirmed the order imposing 
the compensatory fine, in Parker v. United States, 1 Cir., 1943, 135 F. 
2d 54, certiorari denied 1943, 320 U. S. 737, 64 S. Ct. 35, 88 L. Ed. 436. 
Our opinion in that case describes the conduct of Parker constituting 
the contempt, and explains how the amount of the compensatory fine 
“was calculated. It is unnecessary to repeat the discussion of these 
matters in the present opinion. After our mandate affirming the order 
went down, the said sum of $20,000 was paid over to the Market Ad- 
ministrator in partial settlement of the fine. 

On October 18, 1943, Parker filed a voluntary petition in bankrupt- 
cy in the court below and was thereupon duly adjudicated a bankrupt. 
On the same day, he surrendered himself to the United States marshal 
for commitment pursuant to the contempt order of June 16, 1942, but 
he was forthwith released from the custody of the marshal upon the 
filing in the District Court of a memorandum of recognizance in the 
amount of $5,000. 

The trustee in bankruptcy of Parker’s estate took possession of all 
his property and administered the same for the benefit of creditors. 
The Market Administrator filed with the trustee a proof of claim for 
the balance of the compensatory fine, the same was allowed, and a 
dividend in the amount of $1,950.16 was paid to the Market Adminis- 
trator thereon. On May 15, 1944, Parker received his discharge in 
bankruptcy. The unpaid balance of the compensatory fine now stands 
at $20,286.58. 

Subsequent to his discharge in bankruptcy, Parker filed his petition 
in the contempt proceedings, praying “that an appropriate order be 
entered discharging him from further liability and finally disposing of 
the said petition for attachment for contempt. * * *” The peti- 
tion was denied by order entered February 20, 1945, from which order 
the present appeal was taken. In a memorandum opinion accompany- 
ing [69+] the order (United States v. Green Val. Creamery, 59 F. 
Supp. 153, 154) , the District Court, after citing certain cases, stated : 

“The reasoning of these decisions seems to be that, while the fine imposed 


by the court may be a provable debt as between the contemnor and the person 
for whose benefit it has been ordered paid, it is not a debt within the mean- 


1The bond was subsequently canceled pursuant to decree of the District Court, and the 
sum of $20,000 cash was paid to the clerk of that court for the use and benefit of the Market 
Administrator, with directions to pay the same to the Market Administrator in the event 
that the condition set forth in the supersedeas bond should not be fulfilled. 
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ing of the Bankruptcy Act * * * as between the court and the contemnor, 
and for that reason a discharge granted by the bankruptcy court will not 
affect the fine imposed. In other words, the fine has the character of a debt 
as between the bankrupt and the person for whose henefit it was owed and, 
in addition, is a penalty levied by the court for a contumacious act. The 
discharge in bankruptcy can only affect the fine in the first-described status, 

“A discharge in bankruptcy does not operate to affeet a power inherent 
in the courts of justice to suppress contempts by an immediate attachment 
of the offender. To hold otherwise would seriously affect the orderly ad- 
ministration of justice and deprive the court of one of its most elementary 


powers. 

“T therefore find and rule that, as a matter of law, the discharge in bank- 
ruptcy issued to the petitioner Parker does not operate to bar a collection 
of the unpaid balance of the compensatory fine imposed by this Court. The 
petitioner’s claim for an order barring the collection of the balance of his 


fine is denied.” 

Though the question of our jurisdiction was not raised or dis- 
cussed in the briefs or oral argument, it occurred to us that maybe 
the order appealed from was not a “final decision” within the mean- 
ing of 28 U.S. C. A. § 225. The order, which adjudged and decreed 
“That the said petition of Howard B. Parker for final order upon 
petition for attachment for contempt be and the same hereby is 
denied”, seemed to us to be, superficially at least, of an interlocutory 
character. At our suggestion, the parties submitted supplemental 
memoranda on the jurisdictional point. The memorandum filed by 
the United States as appellee expresses the view that this court 
has jurisdiction of the appeal, and states that the government would 
welcome a decision on the merits. 

We have not always correctly understood what constitutes a “final 
decision” under 28 U.S.C. A. § 225. See Puerto Rico Railway Light 
& Power Co. v. United States, 1 Cir., 1942, 131 F. 2d 491, 494, dis- 
approved in Catlin v. United States, 1945, 324 U. S. 229, 233, 65 
S. Ct. 631, with which compare Radio Station WOW v. Johnson, 
1945, 326 U. S. 120, 126, 65 S. Ct. 1475. The cases on what is a 
“final decision” are legion. We do not propose to make an extended 
review of them in this opinion, but content ourselves with stating 
rather summarily our conclusion that the present appeal has been 
properly taken. 

[1,2] The requirement of finality is based upon a strong general 
policy against allowing piecemeal appeals. Here the original suit 
in equity, out of which the contempt proceedings arose, has long 
since gone to final decree which has been affirmed on appeal. The 
order now appealed from, as is apparent from the accompanying 
memorandum, finally adjudicated that Parker is under a liability 
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to pay the balance of the compensatory fine notwithstanding his dis- 
charge in bankruptcy. Nothing further remains to be determined 
on the merits. If the order is not appealable now, it may never 
be appealable. Meanwhile, Parker is at liberty upon a memorandum 
of recognizance in the sum of $5,000, under a continuing threat that 
he may subsequently be taken into custody and confined to jail to 
coerce further payment on account of the fine, if and when he may 
come into funds in the future. But any such further proceedings 
would be in the nature of an execution, to enforce an earlier judg- 
ment on the merits. As the Supreme Court has many times laid 
down, a judgment is final for purposes of appeal when it terminates 
the litigation between the parties on the merits of the case and 
leaves nothing to be done but to enforce by execution what has 
been determined. Berman v. United States, 1937, 302 U.S. 211, 212, 
913, 58 S. Ct. 164, 82 L. Ed. 204, and cases cited. 

This brings us to the merits; and here we take a different view from 
that of the District Court. 

The Supreme Court has had many occasions to emphasize the 
importance of the distinction between a proceeding in civil con- 
tempt and one in criminal contempt. Bessette v. W. B. Conkey Co., 
1904, 194 U.S. 324, 24 S. Ct. 665, 48 L. Ed. 997; Matter of Christen- 
sen Engineering Co., 1904, 194 U. S. 458, 24 S. Ct. 729, 48 L. Ed. 
1072; Doyle v. London Guarantee & Accident Co., Ltd., 1907, 204 
U. S. 599, 27 S. Ct. [70+] 313, 51 L. Ed. 641; Gompers v. Bucks 
Stove & Range Co. 1911, 221 U. S. 418, 31 S. Ct. 492, 55 L. Ed. 797, 
34 L. R. A., N. S., 874; Zn re Merchants’ Stock & Grain Co., 1912, 
223 U.S. 639, 32 S. Ct. 339, 56 L. Ed. 584; Ha parte Grossman, 1925 
267 U.S. 87, 45 S. Ct. 332, 69 L. Ed. 527, 38 A. L. R. 131; Leman v. 
Krentler-Arnold Hinge Last Co., 1932, 284 U.S. 448, 52 S. Ct. 33, 76 
L. Ed. 519; Lamb v. Cramer, 1932, 285 U.S. 217, 52 S. Ct. 315, 76 
L. Ed. 715; Fox v. Capital Co., 1936, 299 U. S. 105, 57 S. Ct. 57, 81 
L. Ed. 67; McCrone v. United States, 1929, 307 U. S. 61, 59 S. Ct. 
685, 83 L. Ed. 1108. 

[3-8] Proceedings in civil contempt are between the original 
parties and are instituted and tried as a part of the main cause. 
Though such proceedings are “nominally those of contempt” (Worden 
v. Searls, 1887, 121 U. S. 14, 26, 7 S. Ct. 814, 820, 30 L. Ed. 853), 
the real purpose of the court order is purely remedial—to coerce 
obedience to a decree passed in complainant’s favor, or to compensate 
complainant for loss caused by respondent’s disobedience of such a 
decree. If imprisonment is imposed in civil contempt proceedings, 
jt cannot be for a definite term. Gompers v. Bucks Stove & Range 
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Vo., supra, 221 U.S. at pages 442-444, 31 S. Ct. 492, 55 L. Ed. 797, 
34L. R. A., N.S., 8 74: In ve Kahn, 2 Cir., 1918, 204 F. 581. The re- 
spondent can only be imprisoned to compel his obedience to a decree. 
If he complies, or shows that compliance is impossible, he must be 
released, for his confinement is not as punishment for an offense 
of a public nature. If a compensatory fine is imposed, the purpose 
again is remedial, to make reparation to a complainant injured by 
respondent’s disobedience of a court decree. While respondent may 
be confined to coerce payment of the compensatory fine, he must be 
released if he pays the fine or shows his utter inability to do so—con- 
finement beyond that point would be punitive, not demedial. If com- 
plainant makes a showing that respondent has disobeyed a decree in 
complainant’s favor and that damages have resulted to complainant 
thereby, complainant is entitled as of right to an order in civil con- 
tempt imposing a compensatory fine. Union Tool Co. v. Wilson, 
1922, 259 U. S. 107, 42 S. Ct. 427, 66 L. Ed. 848; Enoch Morgan’s 
Sons Co. v. Gibson, 8 Cir., 1903, 122 F. 420, 423; LZ. F. Waterman Co. 
vy. Standard Drug Co., 6 Cir., 1913, 202 F. 167. The court has no 
discretion to withhold the appropriate remedial order. In this re- 
spect the situation is unlike that of criminal contempt where the 
court in its discretion may withhold punishment for the past act of 
disobedience. An order imposing a compensatory fine in a civil 


contempt proceeding is thus somewhat analogous to a tort judgment 


for damages caused by wrongful conduct. 

[9,10] On the other hand, a proceeding in criminal contempt is a 
separate and independent proceeding at law, with the public on one 
side and the respondent on the other. The purpose of sentence in 
such a proceeding “is punitive in the public interest to vindicate the 
authority of the Court and to deter other like derelictions.” Fz 
parte Grossman, 1925, 267 U.S. 87, 111, 45 S. Ct. 332, 334, 69 L. Ed. 
527, 38 A. L. R. 131. Therefore, in aid a proceeding imprison- 
ment may be imposed for a definite term. Stewart v. United States, 
8 Cir., 1916, 236 F. 838. Or respondent may be subjected to a puni- 
tive fine. Such a fine is usually payable to the United States. But 
without derogating from the punitive character of the proceeding, 
= court may have power to order the fine to be paid in whole or 

1 part to some person injured by the contumacious act. Michael- 
son V. United States, 1924, 266 U. S. 42, 65, 45 S. Ct. 18, 69 L. Ed. 162, 
35 A. L. R. 4 451. 

[11-18] The respondent is entitled to due notice of the nature of 
the proceeding against him—whether of criminal or civil contempt. 
In re Guzzardi, 2 Cir., 1935, 74 F. 2d 671; McCann v. New York 
Stock Fachange, 2 Cir. 1935, 80 F. 2d 211, 214; Federal Trade Com- 

761247479 
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mission Vv. A. McLean & Son, 7 Cir., 1938, 94 F. 2d 802.2 If respondent 
is answering a charge of criminal contempt, he “is presumed to be 
innocent, he must be proved to be guilty beyond a reasonable doubt, 
and cannot be compelled to testify against himself.” Gompers v. 
Bucks Stove & lange Co., supra, 221 U. S. at page 444, 31 S. Ct. at 
page 499, 55 L. Ed. 797, 34 L. R. A., N.S... 874. If he is called |717| to 
answer in a civil contempt proceeding, a punitive fine cannot be im- 
posed upon him. Where a fine is imposed in such a proceeding, it must 
not exceed the actual loss to the complainant caused by respondent’s 
violation of the decree in the main cause plus complainant’s reason- 
able expenses in the proceedings necessitated in presenting the con- 
tempt for the judgment of the court. Christensen Engineering Co. 
v. Westinghouse Air Brake Co., 2 Cir., 1905, 135 F. 774, 782; Hustace 
v. Lynch, 9 Cir., 1935, 80 F. 2d 652, 656. 

[14,15] Since the complainant in the main cause is the real party 
in interest with respect to a compensatory fine or other remedial order 
in a civil contempt proceeding, if for any reason complainant becomes 
disentitled to the further benefit of such order, the civil contempt pro- 
ceeding must be terminated. Worden v. Searls, 1887, 121 U.S. 14, 7 
S. Ct. 814, 30 L. Ed. 853; Gompers v. Bucks Stove and Range Co., 1911, 
221 U.S. 418, 31S. Ct. 492, 55 L. Ed. 797, 34 L. R. A., N.S., 874. Such 
proceeding not having been instituted to punish for a contumacious 
act in vindication of the court’s authority, the court has no such inde- 
pendent interest in maintaining in force its order imposing a com- 
pensatory fine as would justify it in transmitting the proceeding into 
one for criminal contempt, with the fine now regarded as punitive. 
But the required vacation of the remedial order, in the event supposed, 
does not trench upon the power of the court, in a proper case, to vindi- 
cate its own authority by punishment of an offender for a criminal 
contempt. Criminal and civil proceedings for contempt are not 
mutually exclusive. In both Worden v. Searls, supra, and Gompers 
v. Bucks Stove & Range Co., supra, the court made clear that the ter- 
mination of the civil contempt proceedings was without prejudice to 
the power of the court to institute a separate and independent pro- 
ceeding for criminal contempt. And see Parker v. United States, | 
Cir., 1942, 126 F. 2d 370, 382. Such a proceeding would of course 
require a new citation and would have to be tried in accordance with 
the procedures and limitations applicable to criminal contempt. 

[16] There is no doubt that the contempt proceeding in the case 
at bar was instituted and maintained throughout as one of civil con- 

2 Possibly a proceeding for criminal contempt might be combined with one for civil con- 
tempt if respondent is adequately notified of the twofold nature of the proceeding. See 
Kreplik v. Couch Patents Co., 1 Cir., 1911, 199 F. 565. In such case a punitive fine, or 


imprisonment for a term might be imposed on the criminal side, and in addition a compen- 
satory fine might be imposed on the civil side. 
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tempt. This is true, despite the fact that the petition for attachment 
for contempt was filed by the United Sates. McCrone v. United States, 
1939, 307 U. S. 61, 59 S. Ct. 685, 83 L. Ed. 1108. The United States 
was acting in its capacity as complainant in the original equity suit 
brought to compel Green Valley Creamery, Inc., to comply with the 
milk marketing order of the Secretary of Agriculture and to make the 
required payments into the equalization pool operated by the Market 
Administrator; and the purpose of the contempt petition was to obtain 
for the Market Administrator as agent of the United States the benefit 
of the decree in the equity suit. The compensatory fine was measured 
by the loss to the Market Administrator occasioned by Parker’s dis- 
obedience of the interlocutory and final decrees in such suit. 

This brings us to the decisive inquiry in the case: What is the effect 
of Parker’s discharge in bankruptcy on his liability to pay the balance 
of the compensatory fine? 

[17] It is no doubt true that a fine imposed for a criminal contempt 
is not a “debt” within the meaning of § 1 (14) of the Bankruptcy Act, 
52 Stat. 841,11 U.S.C. A. §1 (14). See Jn ve Moore, D. C. W. D. 
Ky. 1901, 111 F. 145. Being not a provable debt. liability for such a 
criminal fine is not affected by a discharge in bankruptcy, § 17, 11 
U.S. C. A. § 35. It was not in the contemplation of Congress that 
the federal bankruptcy power should be employed to pardon a bank- 
rupt from the consequences of a criminal offense, whether the criminal 
contempt be against the authority of a state or federal court. 

But there would seem to be no a priori reason why liability for a 
compensatory fine imposed in a civil contempt proceeding should not 
be deemed a “debt” within the meaning of § 1 (14) of the Bankruptcy 
Act, and a provable debt under § 63, 11 U. S.C. A. § 103. The court 
below in its memorandum opinion in the present case assumes it to be 
a provable debt. In Hendryw v. Fitzpatrick, C. C. D. Mass. 1884, 19 
F. 810, 811, Judge Lowell described the compensatory fine as “a debt 
of a civil nature.” As we have seen, a complainant who has obtained 
a court decree in his favor is entitled as of right to such a remedial 
order against a person whose disobedience of the decree has caused 
complainant loss, an order imposing a compensatory fine in a civil 
contempt proceeding being not unlike a tort judgment for money 
damages caused by wrongful conduct. Within the meaning of § 63, 
sub. a (1), it would seem to be “a [72+ |fixed liability, as evidenced by 
ajudgment * * * absolutely owing at the time of the filing of the 


petition” in bankruptcy. 

[18] However this may be, we do not have to decide in the instant 
case whether the compensatory fine was a debt properly provable by 
the Market Administrator in Parker’s bankruptcy proceeding. The 
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fact is, the Market Administrator did so prove, his claim was allowed, 
and he received a dividend thereon. The government therefore can- 
not now be heard to say that Parker’s liability for the compensatory 
fine was not a provable debt. 

[19] Assuming, as we must, for the purposes of this case, that it 
was a provable debt, Parker’s discharge in bankruptcy has released 
him from further liability to the Market Administrator thereon unless 
the debt falls within one of the exceptional categories of provable 
debts defined in § 17 of the Bankruptcy Act. Of the six described 
categories of provable debts not released by a discharge in bank- 
ruptcy, the only one which could possibly be thought to cover the 
present case would be the fourth one—debts created by the bankrupt’s 
“fraud, embezzlement, misappropriation or defalcation while acting as 
an officer or in any fiduciary capacity.” 52 Stat. 851,11 U.S.C. A. 
§ 35. 

Parker’s disobedience of the court decrees, while inflicting harm 
upon the Market Administrator by depriving him of the benefit of 
those decrees, cannot be described as a “fraud” upon him. Parker 
was not guilty of any embezzlement, misappropriation or defalcation 
in breach of any fiduciary duty owed by him to his wholly owned 
corporation, Green Valley Creamery, Inc., of which he was an 
officer and director. Furthermore, it seems that the provable debts 
in the category mentioned, which survive a discharge in bankruptcy, 
are debts created by embezzlement, etc., owing to the beneficiary of 
the broken fiduciary obligation. Parker certainly owed no fiduciary 
obligation to the Market Administrator. 

It follows that, as against the Market Administrator, Parker’s dis- 
charge in bankruptcy has released him from further liability to pay 
the compensatory fine. We can find nothing in the Bankruptcy Act to 
sustain the view of the court below that the compensatory fine had a 
twofold aspect—namely, that it constituted a provable and discharge- 
able debt as between the bankrupt and the person to whom it was 
ordered to be paid, but at the same time did not constitute a debt as 
between the court and the contemnor and hence in that aspect was not 
affected by the discharge in bankruptcy. If this were so, the anoma- 
lous result would follow that, though the creditor for whose benefit the 
compensatory fine was imposed has lost the right to claim the balance 
due thereon, he gets it just the same, because the contempt order, if it 
remains unaffected by the discharge in bankruptcy, requires that the 
fine be paid to such creditor. As we have already seen, the compen- 
satory fine is not properly to be regarded as a penalty levied by the 
court for a contumacious act. Now that the creditor, in whose sole 
interest the fine was imposed, has become disentitled to claim it 
further, the court cannot change the characteristic of the fine from a 





jn 


ee, de pe” sie 


mma ©O fF MQ 8 & wet ewe es FS US lee ll OR ee 


ae 


PARKER V. UNITED STATES 871 
153 F. 2d 66 


remedial one to a punitive one payable to the United States as for a 
criminal contempt. It cannot do this, because the contempt proceed- 
ing from its inception was one of civil contempt. 

In conclusion, we add some comment on certain decided cases, most 
of which were cited in the District Court’s memorandum opinion. 

The leading case is an old one, Spalding v. State of New York ex rel. 
Backus, 1846, 4 How. 21, 22, 11 L. Ed. 858. In that case, Backus 
obtained a money judgment against Spalding. Thereafter, Backus 
filed a creditor’s bill against Spalding in the New York Court of 
Chancery, in which proceeding an injunction was issued restraining 
Spalding from transferring or in any way disposing of any of his 
property. On March 21, 1842, Spalding was adjudged guilty of con- 
tempt of court for willful disobedience of the injunction and was 
ordered to pay a fine of $3,000 to the clerk of the court “subject to the 
further order of the court.” In April 1842, Spalding filed his voluntary 
petition in bankruptcy, and in the following September received his 
discharge. Thereafter, Backus applied to the Vice-Chancellor for a 
mittimus to enforce the collection of the fine. In response to an order 
to show cause, Spalding presented to the Vice-Chancellor his discharge 
in bankruptcy. The Vice-Chancellor ruled that the discharge did not 
have the effect of releasing Spalding from the obligation to pay the 
fine, and committed him to jail until he should pay the fine to the 
clerk of the court, subject to the further [73+] order of the court. 
Upon appeal to the Chancellor, the order of the Vice-Chancellor was 
affirmed. Spalding further appealed to the Court for the Correction 
of Errors, which also affirmed the order of the Vice-Chancellor. The 
court, in an opinion by Chief Justice Nelson, analyzed the New York 
statutory provisions under which the contempt proceeding was had, 
and held that the fine had been imposed as a penalty “for a strictly 
criminal offense, and inflicted under a strictly criminal proceeding.” 
It so held, notwithstanding a provision of the law that if actual loss 
shall have been produced by the misconduct alleged, a fine shall be 
imposed sufficient to indemnify the party, which shall be paid over 
on the order of the court; and the payment and acceptance of such 
fine shall be a bar to any action by the aggrieved party to recover 
damages for said injury. Cf. Michaelson v. United States, 1924, 266 
U. S. 42, 65, 45 S. Ct. 18, 69 L. Ed. 162, 35 A. L. R. 451. Regarding 
the fine as one for criminal contempt, the court concluded that it was 
not a debt within the meaning of the Bankruptcy Act and that it was 
unaffected by Spalding’s discharge in bankruptcy. Upon writ of 
error, the Supreme Court of the United States affirmed the judgment 
of the state court without opinion. It is to be noted that Backus had 
not proved for the amount of the fine in Spalding’s bankruptcy pro- 
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ceedings. Indeed, under no possible view could he have done so, for 
the Vice-Chancellor had not ordered the fine to be paid over to the 
creditor. The fine had been ordered to be paid to the clerk of the 
court, subject to further order of court, which presumably would await 
the final disposition of Backus’ creditor’s bill. 

In re Koronsky, 2 Cir., 1909, 170 F. 719, involved an order by the 
City Court for the City of New York finding the bankrupt for con- 
tempt. Dollard v. Koronsky, 1908, 61 Misc. 392, 113 N. Y. S. 793. 
The contempt consisted in deceit practised upon the court by the filing 
of a perjurious affidavit to the effect that the defendant had not been 
* served with process in a suit upon a note upon which judgment by 
default had been entered. It was held that the bankruptcy court had 
no authority to issue a stay order enjoining further proceedings in 
the state court for collection of the fine. The court pointed out that 
the City Court had proceeded under the same statutory provisions 
that were involved in the Spalding case, and said: 

“Manifestly the offense was one peculiarly against the court, and of the sort 
where the punishment of the offender is a vindication of the dignity of the court; 
it does not lose that character because the statute authorizes the court to turn 
over the amount of the fine when collected to some person pecuniarily aggrieved 
by the offender’s conduct.” [170 F. 720.] 

Later cases following the foregoing precedents all happen to have 
involved fines for contempt imposed by state courts of New York. 
In re Hall, D.C.S. D. N. Y. 1909, 170 F. 721; People ex rel. Otterstedt 
v. Sheriff of Kings County, D. C. E. D. N. Y. 1913, 206 F. 566; Jn re 
Francisco, D. C. N. D. N. Y. 1917, 245 F. 216; In re Thomashefsky, 
2 Cir., 1931, 51 F. 2d 1040; Jn re Spagat, D. C. S. D. N. Y. 1933, 4 F. 
Supp. 926; Jn re Green, D.C. W. D. N. Y. 1934, 6 F. Supp. 1022; 
In re McRoberts, D. C. W. D. N. Y. 1936, 17 F. Supp. 82; Zn re Dear- 
born Mfg. Corp., D. C. E. D. N. Y. 1937, 18 F. Supp. 763; In re Licht, 
D. C. E. D. N. Y. 1937, 19 F. Supp. 774. Some of them contain the 
unqualified statement that fines for contempt of court are not dis- 
chargeable in bankruptcy. But in none of them does it distinctly 
appear that the fine in question was a compensatory fine imposed in a 
strictly civil contempt proceeding, and in none of them is there any 
considered discussion of the differing characteristics of criminal and 
civil contempt proceedings. Also, in none of these cases was there 
the added important feature, found in the case at bar, that the 
creditor for whose benefit the compensatory fine had been imposed 
had filed in the contemnor’s bankruptcy proceedings a proof of claim 
for the amount of the fine and received a dividend thereon. The 
cases cited do not stand as authorities against the conclusion we have 
reached that Parker’s petition should have been granted. 

The order of the District Court is vacated and the case is remanded 
to that court for further proceedings in conformity with this opinion. 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


DISMISSAL A.D.No. Page 
Failure to Make Out Case in Accordance with Rules of Practice 
Where petition complained of audit adjustments made by 
the market administrator for Order No. 42 under the act 
but failed to allege that the petition was filed in good 
faith and not for delay that the petitioner is a handler 
subject to the order, and the petition also failed to set 
out specifically the alleged illegality about which the 
complaint is made, the application on behalf of the Dairy 
Branch to dismiss the petition is granted, but petitioner 
may file an amended petition in accordance with the rules 
of practice under the act 
Petition for Allowance of Cooperative Payments 
In accordance with the stipulation of August 5, 1947, re- 
citing that certain cooperative payments sought by 
petitioner have been allowed, the petitioner’s request 
for a dismissal of its petition is granted 
Withdrawal of Petition for Adjustment of Account 
Since petitioner’s letter withdrawing his petition for ad- 
justment of his account with the market administrator 
for Order No. 75, states that the adjustment in question 
has been allowed by the market administrator, the pe- 
titioner’s request for withdrawal of his petition is 
granted 
Postponement of Effective Date of Order No. 75 
Denial of Application for 
For reasons given in the decision of October 16, 1946, peti- 
tioner’s application to postpone the effective date of 
Order No. 75 is also denied here 


COMMODITY EXCHANGE ACT 
Notice or Stay 
Orders of Secretary 

Notice is hereby given that the order of April 28, 1947 
entered by the Judicial Officer has been stayed and 
suspended as to Daniel F. Rice and Daniel F. Rice & 
Company, pending the final determination of this cause 
by the Circuit Court of Appeals of the Seventh Circuit - - 

Notice is hereby given that the orders of April 28, 1947 
and July 11, 1947 entered by the Judicial Officer have 
been stayed and suspended as to Philip R. O’Brien, 
pending the final determination of this cause by the 
Circuit Court of Appeals of the Seventh Circuit__-_- 
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COMMODITY EXCHANGE ACT—Continued 


Stay or SusPENSION ORDERS 
Motion for, Granted A. D. No. 
Orders of April 28, 1947, and July 11, 1947, are stayed and 
suspended as to respondent Lawrence J. Ryan, subject 
to conditions stated in Ryan’s motion quoted herein._. 1574 


PACKERS AND STOCKYARDS ACT, 1921 
(Administrative Procedure Act) 


ADMINISTRATIVE PROCEDURE ACT 
Effective date of order increasing rates and charges in accord- 
ance with section 4 (c) of 
RaTEes AND CHARGES 
Extension of 
Respondent’s request for an extension of its present rates 
and charges for a period of one year, granted, subject to 
conditions stated in previous order, and on the basis of 
the facts in this proceeding, the order made effective in 
less than 30 days, in accordance with section 4 (c) of the 
Administrative Procedure Act 
Section 4 (c) oF ADMINISTRATIVE PROCEDURE ACT 
Effective date of order increasing rates and charges in accord- 
enn oe oe oc Cape Set Ed BK Aye Ee els ae eae eet 


PACKERS AND STOCKYARDS ACT, 1921 


ApMIssIONS OF LIABILITY 
Offer of compromise settlement not admissible in evidence as_- 
ATTORNEY’s FEES 
Item of Damage as, not Recoverable 
As a general rule, in the absence of specific statutory 
authority, attorney’s fees are not recoverable in an 
administrative proceeding as an item of damage 
CoMPLAINT FOR REPARATION 
Dismissal of 
DAMAGES 
Propriety of Allowing of 
Propriety of allowing expenses of two trips to certain city 
need not be considered where damages were not proved_ 
DisMISsAL 
Request for Modification of Period of Suspension of Registra- 
tion 
Since the period of suspension of respondents’ registration 
expired some months ago, respondents’ request for modi- 
fication of the period of suspension is unnecessary, and 
their request is dismissed 
DisMissAL OF COMPLAINT FOR REPARATION 
Failure to Sustain Burden of Proof 
Where complainant purchased from respondent a number 
of steers and one of them was injured while at respond- 
ent’s stockyard, it is held, that since complainant failed 
to sustain his burden of proof to establish that respond- 
ent’s negligence was the proximate cause of his damage 
he is not entitled to an award of reparation, and the 
complaint should be dismissed 763 
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PACKERS AND STOCKYARDS ACT, 1921—Continued 


EvIDENCE 
Failure to Prove Damages 
Propriety of allowing expenses of two trips to certain city 
made by complainant need not be considered since dam- 
ages were not proved at hearing 
Failure to sustain burden of proof as to proximate cause of dam- 
age to animal 
Offer of compromise settlement not admissible as admissions of 
liability 
FAILURE TO RENDER REASONABLE STOCKYARD SERVICES 
Award of reparation for 
Violation of act 
OFFER OF COMPROMISE SETTLEMENT 
Inadmissibility of, as evidence of admissions of liability 
RATES AND CHARGES 
Extension of 
Respondent’s request for an extension of its present tempo- 
rary rates and charges for a period of one year, granted, 
subject to the conditions recited in the previous order 
with reference to the filing of reports and the reduction 
of rates upon the basis of the information contained in 
such reports 
Increase in 
Respondent’s request for an increase in certain yardage 
charges for the imposition of a new charge with reference 
to driving livestock to railroad chutes, authorized __- ~~ -- 
Modification of Provisions of Prior Order 
Since the parties are agreed, the respondents are author- 
ized to file a Tariff No. 11 as stipulated in this order, and 
except as modified herein, the provisions of the order 
of August 20, 1946, shall remain in effect to and includ- 
ing July 30, 1948 
REPARATION 
Failure to Render Reasonable Stockyards Services 
Where complainant consigned seven steers to respondent 
a registered market agency, for sale on a commission 
basis and the steers were delivered to respondent B, but 
the latter failed to render reasonable stockyard services, 
in violation of the act, because it failed to deliver com- 
plainant’s animals to A, it is held, that damages should 
be awarded complainant to be paid by B in the amount 
of the loss sustained by complainant, but not including 
an attorney’s fees, and the complaint as to A should be 
dismissed 
Where respondent failed to render reasonable stockyard 
services by failing to deliver truck consignment slips to 
the consignee firm so that the delivery of the livestock 
in question would be effected to the consignee, the com- 
plainant is entitled to an award of reparation in the 
amount of damages sustained by complainant 
REPARATION FOR— 


A. D.No. 


1579 


1577 


577 


Failure to render reasonable stockyard services 1576: 763; 1579: 


VIOLATION oF ACT 


Failure to render reasonable stockyard services- - - - - 1576: 763; 1579: 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ACCEPTANCE A.D.No. Page 
Statute of frauds satisfied by, of part of commodity 1590 819 
AccEPTANCE OF CoMMODITY 
Effect of Lack of Proof of Terms of Contract 
Where complainant contended but failed to allege in his 
formal complaint that the sale of two carloads of grapes 
to respondent were on the basis of “f. o. b. acceptance 
final,” and the formal complaint alleged that the sale was 
“f. o. b. Lodi, California,” and at another point that it was 
on a “California acceptance”’ basis, respondent having 
admitted an f. o. b. purchase but denied an “acceptance 
final’ purchase of the grapes, it is concluded that, since it 
is neither formally alleged nor proved that the contract 
contained the term “f. o. b. acceptance final’ or any 
term of equivalent meaning, the only question is whether 
the sale was on an f. o. b. or an f. o. b. acceptance basis, 
and it is further held that since both cars of grapes were 
accepted by respondent, it makes no difference in the 
rights of the parties as to which of these terms was 
included in the contract 1587 
AFFIRMATIVE DEFENSE 
Burden of proof of 1587 
ConTRACT oF PURCHASE AND SALE 
Confirmation of sale by telegram as mere evidence of, and parol 
evidence admissible to supply missing terms 1586 
Dismissal of complaint for failure to meet contract requirements. 1586 
Effect of admission of contract upon attempt to show other 
terms and conditions at variance with terms of 1591 
Effect of Failure to Object to Seller’s Wired Confirmation 
Where complainant confirmed a sale by telegram to 
respondent who made no reply until shipment arrived and 
then made no objection to terms of sale stated in con- 
firming telegram, it is held, that respondent’s conduct 
indicates complainant’s telegram correctly stated terms of 
the agreement 
Parol evidence rule relating to 
CouUNTERCLAIM 
Breach of warranty sustained in part 
DaMAGEs 
Measure of, based on— 
failure to deliver commodity 
resale of commodity 
Nominal damages only allowed where shipper failed to show any 
damage resulted from commission merchant’s negligence_-_.. 1594 
Speculative profits not proper measure of 
DEFravULT 
Waiver of hearing by 1592: 828; 1593 
1598: 854; 1599: 856; 1600: 858 
DismIssaL 
Failure to Establish Negligence of Commission Merchant 
Where the shipper claimed that the commission merchant 
was negligent in not disposing of potatoes promptly and 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


DismissaAt—Continued A.D.No. Page 
Failure to Establish Negligence of Commission Merchant—Con. 
at higher prices, but the commission merchant offered 
evidence to show that the market was overstocked with 
good potatoes, that the potatoes consigned were in poor 
condition and labor was not available for reconditioning, 
and that the shipment was handled to the best advantage 
possible under the circumstances, it is held, that the ship- 
per’s claim of negligence is not established and reparation 
should be denied - - - - - - - 
Failure to Meet Contract Requirements 
Where complainant contracted to sell respondent a carload 
of good onions f. o. b. “rolling acceptance final,’ in an 
action by complainant for the purchase price, held, that 
the term ‘‘good”’ is indefinite but requires the produce 
to be at least merchantable and, since the onions were 
worthless and condemned at destination, the complaint 
should be dismissed 
Failure to Prove Warranty 
Where complainant, alleged that respondent contracted to 
deliver cabbage warranted as graded U.S. No. 1 for resale 
to the Navy and subject to the latter’s rejection and 
acceptance, sought to recover losses resulting from the 
Navy’s rejection of the cabbage, held, that respondent 
contracted to deliver the best cabbage available which 
was done and, therefore, thecomplaintshould be dismissed_ 
Petition for reconsideration 
Settlement Between Parties 
Where, after service of the complaint and answer, com- 
plainant informed the Department in writing of full 
settlement of the issues between the parties, the com- 
iy tt CIO ee eeceb oe eae eee 1589 813 
EvIDENCE 
Burden of Proof of Affirmative Defense 
Respondent having alleged, as a defense to a complaint 
against it to recover the unpaid balance of the purchase 
price of two shipments of grapes, that complainant 
guaranteed the grapes would arrive in good condition, 
and complainant having denied this allegation, it is held, 
that the burden is on respondent to show that the 
asserted warranty was a part of the contract of purchase 
and sale, and since the only evidence that the warranty 
was made is the unsupported testimony of respondent’s 
president, there is no basis in the record for a finding that 
complainant warranted the grapes would arrive in good 
condition ee ae 
Commodity was in suitable shipping condition - - - - . 1585 
Effect of admission of contract upon attempt to show other 
terms and conditions at variance ae . 1591 
Facts failing to show— 
agreement to restrict sales 1585 
broker’s authority to bind seller as to amendment 0: con- 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


Evipence—Continued 
Facts failing to show—Continued A.D.No. Page 
extent or kind of decay present in melons would indicate 
lack of suitable shipping condition 
Failure to prove warranty 
Failure to sell promptly and at a higher price not shown to have 
been due to negligence of commission merchant 
Failure to Show Broker’s Authority to Bind Seller as to Amend- 
ment of Contract 
In a proceeding involving a shipment of watermelons where- 
in respondent contends that it rejected the melons and 
did not agree to accept the shipment until it was assured 
by the broker that respondent would be “protected rela- 
tive to the said carload of watermelons,” it is held, that 
there is nothing in the record to indicate that the broker 
was authorized to bind complainant to any amendment 
of the contract or that complainant ever agreed to any 
modification of the original agreement 1591 822 
Failure to show guarantee against loss__...__-..----------- -. 560¢ S61 
Failure to Show Lack of Suitable Shipping Condition 
Where the only evidence of the condition at destination of 
an f. o. b. shipment of watermelons is a statement in the 
report by the inspection bureau that “‘car watermelons un- 
loaded check 86 melons showing decay and 24 broken,”’ 
it is held, that there is insufficient evidence to show 
that the extent or kind of decay present in the melons 
would indicate a lack of suitable shipping conditions and 
that respondent’s claim based on the condition of the 
shipment on arrival, if any, is not shown to be against the 
complainant 
Parol evidence rule relating to contracts 
F. 0. B. ACCEPTANCE FINAL 
Failure to prove breach of contract by shipper in sale on basis of_ 
Lack of right of rejection where purchase was made on basis of - - 
Term, similar to ‘rolling acceptance final’’ 
F. 0. B. CALIFORNIA ACCEPTANCE 
Implied warranty of suitable shipping condition 
FRAvUD 
Failure to inform second buyer of previous rejection of com- 
modity, ae not constituting... -.. ~.~=.--5..ss265<--5- ae 
“Goon” 
Meaning of term 
Loss oF PRorits 
When proper measure of damages -- ----------------------- 
NEGLIGENCE 
Failure of commission merchant to keep shipper informed 
Failure to sell promptly and at a higher price not shown to have 
been due to negligence of commission merchant 
PRINCIPAL AND AGENT 
Facts failing to show broker’s authority to bind seller as to 
amendment of contract 
PUBLICATION OF Facts 
Violation of act 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 










RECONSIDERATION 
Dismissal of Petition for A. D.No. Page 
Respondent’s petition for reconsideration dismissed where 
it is concluded that the questions raised in the petition 
were sufficiently considered in the issuance of the original 
IO i ssi os tle pi eases ler ths cacal g een ct 1584 787 
REJECTION oF COMMODITY 
Lack of right to reject where purchase was made on “‘f. o. b. 
aesenteree final” Dass ance cs esterancnacccoansseeses 1583 784 
REPARATION 
Breach of Warranty 
Where respondent, in action by complainant for purchase 
price of onions sold to respondent, counterclaimed for 
freight charges and lost profits because onions were con- 
demned at designation, held, that reparation should be 
awarded respondent for the freight paid but the profit of 
40 cents per bag claimed is speculative and can not be 
allowed because the 40 cent markup was the total 
amount allowed by OPA for all intermediate handlers 
and since respondent and complainant were both such 
handlers, respondent was not entitled to entire 40 cent 
WIRD cst a Jeet eae aka eda pane ae 1586 794 
Failure to Deliver 
Where complainant sought to recover damages from re- 
spondent for failure to deliver for carloads of potatoes 
under a five car contract and respondent contended that 
the contract made was subject to the carloads then in 
transit being unsold, held, the contract was for five car- 
loads, respondent’s failure to deliver was without reason- 
able cause, and reparation should be awarded com- 
plainant for the difference between the contract price 
and the market price for carlots._.._.--------------- 1590 814 
Failure to Pay Agreed Share of Receipts of Sale 
Respondent’s failure to pay complainant the sum which 
respondent has admitted as being due and owing com- 
plainant as the latter’s share of a sale of bananas entitles 
complainant to an award of reparation in the amount 
evidenced by respondent’s check dishonored by the 
bank upon which it was drawn because of insufficient 
funds to respondent’s credit_...............--.-.---- 1599 855 
Failure to Pay Balance of Purchase Price 
In an action by complainant for breach of warranty of cab- 
bage purchased by him from respondent the latter coun- 
terclaimed for the balance of the purchase price, held, 
that the cabbage delivered was the best available in con- 
formity with the terms of the contract and, therefore, 
reparation should be awarded respondent against com- 
plainant for the balance of the purchase price --- - ----- 1588 807 
Respondent’s failure to pay complainant the full amount 
of the agreed purchase price for the potatoes involved 
here entitles complainant to an award of reparation in 
the amount of the unpaid balance with interest_------- 1600 857 
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PERISHABLE AGRICULTURAL COMSSOBETIES ACT, 1930—Continued 
ReparatTion—Continued 
Failure to Pay Balance of Purchase Price—Continued A.D.No. Page 
Where a contract of purchase and sale covering a shipment 
of watermelons is admitted in respondent’s answer to a 
complaint seeking recovery of the unpaid balance of the 
purchase price of the melons, it is held, that this disposes 
of any question as to the contract, although elsewhere in 
its answer respondent attempts to show that the contract 
contained other terms and conditions at variance there- 
822 
Where complainant purchased peaches for respondent, 
which respondent accepted and sold, in an action by 
complainant for the purchase price paid to the shipper, 
held, that complainant did not guarantee as alleged by 
respondent that the peaches were extra fancy or would 
sell for the ceiling price at destination, and reparation 
should be awarded complainant for the price paid the 
WI 2 oes ech moe tee Magewe ues ear 
Failure to Pay Purchase Price 
Where complainant alleged sales of citrus fruits in inter- 
state commerce to respondent who accepted delivery but 
failed to pay the agreed purchase prices and failed to 
answer the complaint, it is held that, in accordance with 
the rules of practice, respondent’s failure to answer the 
complaint constitutes an admission that the facts alleged 
in the complaint are true, and a waiver of hearing, and 
reparation should be awarded complainant on the basis 
of the facts alleged in the complaint and respondent’s 
default 1598 852 
Where complainant alleged sales of produce to respondent 
who failed to pay the agreed purchase price therefor and 
failed to answer the complaint, it is held that, in accord- 
ance with the rules of practice, respondent’s failure to 
answer constitutes an admission that the facts alleged in 
the complaint are true, and a waiver of hearing, and 
reparation should be awarded complainant in the 
amount of the purchase price 828 
Where complainant sold a carload of cantaloups with no 
grade specified but contract provided ‘‘f. 0. b. acceptance 
final’ and Federal inspection at destination disclosed 5 
percent soft melons with substantial portion of ship- 
ment molded and city health authorities condemned 
shipment, it is held that there is no showing that melons 
were not up to contract requirements at shipping point 
and reparation should be awarded complainant in the 
amount of the contract purchase price___-_-_---~--- 
Where complaint related a sale by complainant of a carload 
of apples to respondent who accepted the shipment but 
failed to pay any part of the contract purchase price and 
failed to answer the complaint, it is held that, in accord- 
ance with the rules of practice, respondent’s failure to 
answer constitutes an admission that the facts alleged 
in the complaint are true, and a waiver of hearing, and 
reparation should be awarded complainant in the full 
amount of the purchase price with interest-_.......... 1592 826 


848. 
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Where two cars of grapes were sold on the basis of ‘‘f. 0. b.”’ 


shipment point and the record indicates the shipments 
arrived at destination under normal transportation 
services and conditions, but inspection at destination 
showed abnormal deterioration of the grapes in one car, it 
is concluded that complainant breached the implied war- 


ranty of suitable shipping condition as to the grapes in 


question, and since respondent buyer remitted the full 
amount of the net proceeds from the sale of these grapes 
to complainant, respondent’s actions in this regard were 
justified and there is no basis for awarding reparation as 
to the grapes. But as to the other car of grapes, where 
the record failed to indicate that the deterioration was 
abnormal, it is held that respondent is obligated under 
the contract to pay complainant the full purchase price 


and complainant should be awarded reparation- -- - ---- 


Negligence of Commission Merchant 


Where a commission merchant failed to keep the shipper 
informed of the fact that the market was overstocked 
and the commodity was not being sold as it would have 
been in a normal market, it is held, that such failure 
constituted negligence on the part of the commission 
merchant, but since the shipper did not show that any 
damage resulted from such negligence, nominal damages 
oly should be awarled.._ .< 2... 25. 4-466- 5-25 a 


Unlawful Rejection 
Where complainant through a broker sold a carload of 


tomatoes to respondent who rejected them upon arrival 
contending that the broker had breached an alleged 
agreement not to sell similar tomatoes in same market 
and also that the tomatoes were abnormally deteriorated, 
it is held: the alleged agreement, if made, was not author- 
ized by complainant, the tomatoes were in suitable ship- 
ping condition and, therefore, the rejection was without 
reasonable cause for which damages should be awarded 


complainant for the difference between the contract 


price and the net proceeds realized on the resale of the 
COR oe cc Coconino eaaaaee eee 


previous purchaser were sold “f. 0. b. shipping point 
acceptance final’? without informing second buyer of 
previous rejection, it is held that the seller did not act 
fraudulently and, therefore, under said term as inter- 
preted by courts as well as opinions of the Secretary, re- 
spondent had no right of rejection and having rejected is 
liable for the loss sustained by seller_ - - 


REPARATION FOR— 
Breach of warranty 
Failure to pay— 
agreed share of receipts of sales_ - - - - j 
balance of purchase price 1588: 811; 1591: 825; 1597: 851; 
purchase price. 1587: 805; 1591: 825; 1592: 828; 1595: 842; 
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REPARATION ForR—Continued A.D.No. Page 
Unlawful rejection 1583: 784; 1585 791 
Routine AccePTaNcEe FINAL 
Meaning of Term 
Term “rolling acceptance final” is substantially the same 
as “f. o. b. acceptance final’ and means that the receiver 
has no right of rejection and is understood to have ac- 
cepted the shipment while in transit at the time of 
purchase without recourse for lack of suitable shipping 
condition but may recover damages resulting from other 
material breaches by the shipper 1586 
Term similar to f. o. b. acceptance final 1586 
Statute oF Fraups 
Acceptance in Part of Commodity 
In an action by the buyer for damages resulting from the 
failure of the seller to deliver four carloads in a five car 
contract, the delivery of one carload by the seller and 
acceptance by the buyer takes the contract out of the 
statute of frauds 
SuitaBLe Suippinc ConpiTION 
Facts failing to show extent or kind of decay present in melons 
would establish lack of 
TELEGRAM 
Confirmation of sale by, as mere evidence of contract, and parol 
evidence admissible to supply missing terms 
VioLa1ion oF Act 
Breach of warranty 
Failure to pay— 
agreed share of receipts of sales 
balance of purchase price._--1588: 811; 1591: 825; 1597: 851; 1600 
purchase price__1587: 805; 1592: 828; 1593: 830; 1595: 842; 1598 
Publication of Facts 
Where respondent while engaged in the business of selling 
perishable agricultural commodities on consignment in 
interstate commerce for and on behalf of others, violated 
the act by rendering false and misleading accounting to 
the consignors of the cabbage herein involved, and by 
failing to keep proper accounts, records, and memoranda, 
it is held that such violations would warrant a revoca- 
tion of their license, but since their license has expired, 
under the circumstances, publication of the facts should 
be made. However, respondent Robert Mazzola is 
absolved from responsibility for the accounts committed 
Dy lie partner orenex........<.-<6<6s.sce-scs sickens 
Unlawful rejection 1583: 784; 1585 
WARRANTIES 
Breach of implied warranty of suitable shipping condition... 1587 
Failure to prove 
Worps anp PHRASES 
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CoNTEMPT 
Notice 
Respondent entitled to notice of nature of the proceeding against 
him, whether of criminal or civil contempt, 153 F. 2d 66 
ContEmPT, CIVIL 
Compensatory Fines 
Purpose of compensatory fine in, 153 F. 2d 66 
When complainant entitled to compensatory fine in, 153 F. 2d 66_ 
Effect of Discharge in Bankruptcy 
A discharge in bankruptcy does not affect a power inherent in the 
courts to suppress contempts by an immediate attachment of 
the offender, for, to hold otherwise would affect the orderly 
administration of justice and deprive the courts of one of its 
most elementary powers, 59 F. Supp. 153 
Effect of Discharge in Bankruptcy upon Collection of Compensatory 
Fine 
A discharge in bankruptcy of a handler does not bar collection 


of an unpaid balance of a compensatory fine levied by District 
Court against the bankrupt in civil contempt for. benefit of 
market administrator, since such fine is not a “debt’’ within 
the Bankruptcy Act as between the court and contemnor, 59 F. 


Failure to Comply with Secretary’s Order 
Contempt proceeding growing out of suit in equity by United 
States against handler to compel compliance with Secretary’s 
order as constituting one for civil contempt, 153 F. 2d 66 
Fines 
Nature of fine imposed upon respondent charged with civil 
contempt, 153 F. 2d 66 
Party in Interest 
Real party in interest in proceeding for, 153 F. 2d 66 
Proceedings 
Nature and purpose of proceedings in, 153 F. 2d 66 
Contempt, CRIMINAL 
Discretion of Courts 
Discretion of courts to withhold punishment for past act of 
disobedience in, 153 F. 2d 66 
Immunity 
Respondent cannot be compelled to testify against himself in 
proceeding for, 153 F. 2d 66 
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CoNTEMPT, CRIMINAL—Continued 
Imposition of Fine not Debt 
Fine imposed for, not “debt” within Bankruptcy Act, 153 F. 2d 


Nature of, 153 F. 2d 66 
Presumption of Innocence 
Presumption of innocence of respondent charged with criminal 
contempt, 153 F. 2d 66 
Proof of Guilt Beyond Reasonable Doubt 
Respondent must be proved to be guilty beyond reasonable doubt 
when charged with, 153 F. 2d 66 
Term of Imprisonment 
Purpose of sentence and term of imprisonment in, 153 F. 2d 66__ 
CONTEMPT, CRIMINAL AND CIVIL 
Proceedings not Mutually Exclusive 
Criminal and civil proceeding for contempt not mutually exclu- 
sive, 153 F. 2d 66 
CoNnTEMPT PROCEEDING 
When Contemnor Released by Discharge in Bankruptcy 
Where the market administrator for whose benefit a compensa- 
tory fine in a civil contempt proceeding was imposed, proved 
the fine as a debt in a bankruptcy proceeding and received a 
dividend thereon, it is held, that the liability of the contemnor 
was released by a discharge in bankruptcy, since such liability 
was in a debt created by the bankrupt’s “fraud, embezzlement, 
misappropriation or defalcation while acting as an officer or in 
any fiduciary capacity,” 153 F. 2d 66 
“FinaL Decision” 
Denial of Petition for Final Discharge in Civil Contempt 
Order denying petition for final discharge from further com- 
mitment and liability for civil contempt, 153 F. 2d 66 
JUDGMENT 
When final, 153 F. 2d 66 
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